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LEGAL PROCESS

NSTRUCTIONS:

Te

Read the exam very carefully before beginning, if your
capy of the questions is smeared or defective notify

the proctor immediately.

This is a closed bonk exam. No texts, notes, er
ether material is allowed, except statutes. Cleaé
sta%utes (with no notes, writing etc) are allnowed.
Any prnhibited material should be turned ints the proctor

before the exam begins.

This is a three hour exam. Budget your time carefully.
Suggested times are given following the questions, these

are suggested times only - not binding.

The three hour limit, however, is binding. The suggested
times are given in consideration of complexity only -
they do not necessarily reflect the weight the questions

will be given in grading.

All parts to Question I are mandatory. 3 parts of

Question II should be answered.
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QUESTION 1 (SUGGESTED TIME FOR UESTION I = 2 HOuRS)

In the November 1978 elections Mr. Lisingu Lisingu was
re-elected to Parliament, This madge him the senior member
(longest sitting) in the National Assembly. Mr. George Daka,
however, was dissatisfied with the election procedures, and in
late December 1978, filed a petition in the High Court Challenging
Mr. Lisingu's election,; claiming jurisdiction under CAP I
article 77. of the Laws of Zambia.

In early January, Mr. Lisingu was chosen as Deputy Speaker
of the National Assembly. On the same day Parliament passed

an act which reads as follows: Enacted by the Parliament of Zambia

1. This act may be known as "The Privilege Against Undue

Harassment by Unfounded Lawsuits Act."

2. Any challenge ox =ne Parliamentary elections, from
1978 on, pursuant to CADP I acrticle 77, shall first

be referred to a committee composed of the following:

(a) The MP whose election is challenged,

(b) he Deputy Spesaker of the National Assembly, and
(c) the most senior MP in the National Assembly.

3. Such committee shall review the challenging petition,

b, If the comwmittee finds reasonable grounds for questioning

the election results, the Deputy Speaker shall then apply
to the High Court, pursuant to Cap I article 77 Section
(2), for Gaotorninacisa of the validity of the election.

IZ the commitiee finds no reasonable grounds for questioning
the election results no challenge shall be heard by the
High Court.

Mr. Lisingu there upon declared such a committee formed,
composed solely cof himself, and announced he had found no
reasonable grounds to question the election. Therefore he
advised the High Court they lacked jurisdiction hear Mr. Daka's
petition. Mr, Daka, = %=1, crondnd his plea to include a demand
for declaration that the Lisingu committee was invalid, the
"Privilege ... etc'" Act was inv-lid and unconstitutional, or

alternatively for review of the committee's decision.

V2T
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(Question 1 continued)

Due to the importance of the case, you have been hired as

a research assistant to advise the High Court. You are asked to

present a memo discussing the following points, referring to

statutory and constitutional provisions, case law, and policy

where relevant:

1e

2.

3e |

5.

What importance must we attach to the Separation of
Powers Doctrine? (i.e. 1Is it recognized in Zambia,

and how should it apply here?)a

May we apply the "Privilege ... etc! Ag¢t retrospectively

to the previous election and petition?

(a) Is the Act valid and constitutional? (In answering
this interpretation of CAP I article 91, and CAP I

article 77 section (2) should be considered).

(b) If we find it is inconsistent with one or both of

these articles -~ what may we do?

(a) May we review the formulation of the Lisingu

committee (and its membership)?
(b) If we may, is it & valid committee?

(a) May we review the committee's decision? (Here
consider CAP I article 138 section 10, and cases on g

review of discretionary decisions).

(v) If we may review the decision, what is eur test

(i.e. what limits are there on our scope of review)?

QUESTION II  (SUGGESTED TIME FOR QUESTION II - 1 HOUR)

Choose THREE of the following topics, (each letter 4, B, C,

and D is considered one topic), and discuss those topics,

including in your discussion the following points:

T

Which‘major lagsl systems may. be described.by thess

terms?

What are the advantages and disadvantages of each item?
Should Zambia's legal system adopt these characteristics?

If so, to what extent%pr or why not?

Qg
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(Question 2 continued)

A. Adversary system v. Inquisitional system.

B. Jury v. Judge as fact finder.

Ca Development of law by common law or by codification

D. Right to free counsel provided by the State

E. Strict adherence to Stare Decisis, or freer exercise
of overruling powers by courts.

F. Centralized Governmental authority v. Separation of

Powers.,
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END OF EXAMINATION
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Contract
TIME : THREE HOURS
INSTRUCTIONS
(i) Read the questions carefully before you attempt
an answer.
(ii) Answer FOUR questions in all with at least ONE

- question from Section A and at least TWO from

Section B.

(iii) This is not an open book examination and therefore
no material of any kind is to be consulted in the

examination room.
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SECTION A
"The difficulty which is apparent through nearly all

the reported cases is the reconciliation of two
principles:...c..uvunen.. (1) that of freedom of contract,
by which a person is held bound by an agreement into
which he has deliberately entered and (2) that of
freedom of work by which an employer is prevented

from reotralnlnp a servant from exercising his energies
in work for himself or others to an extent greater

than is necessary for the protection of the employer,
(Palmer A. J. in African Lakes Corporation Ltd. v.
Murray (1947) 6 L.R.N.R 166)

Is it valid to talk of reconciliation of the two principles

rather than a sacrifice of either?

It is often stated that remedies under customary law are
restitutionary rather than compensatory. With reference
to a Zambian community of your choice, examine the validity

of this statement.
A second year law student asserts that "“freedom of contract”
is bourgeois ideology. Make out an argument to defend or

to reifute the validity of his assertion.

SECTION B

Banda and Zulu decided to enter into an agreement of sale

of a house and drew up the following document:

DEED CF SALE OF HOUSE

Whereas Banda (hereinafter referred to as the 'Vendor!')
is desirous of selling his house situate aloneg Kwacha Road
and Zulu (hereinafter referred to as the ‘Purchaser’) is

desirous of purchasing the said house:
Now therefore this deed witnesseth as follows:

1. In consideration of K10,000 payable by the Purchaser
to the Vendor, the Vendor agrees to transfer ownership

of the said house to the Purchaser.
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2. The said sum of K10,000 is payable in four equal
‘instalments the first such instalment being payable at
the execution of this deed and receipt of which the

Vendor hereby acknowledges.

w

The other instalments of the purchase money are payable

in three months of the executing of this deed, one instalment
being paid every month. .

4. The purchaser hereby acknowledges that he has examined
the house and the documents of title relating thereto
and is satisfied as to quality and freedom from

encumbrance.

In witness whereof the parties hereunto have set their
hands on this 18th day of June 1978

Sgd - Banda Vendor
Sgd - Zulu Purchaser

Sgd - Muna Witness.

It had been arranged that Zulu would hand over the first
instalment of the purchase price before Banda signed the
deed. On the day the deed was signed Zulu did not bring any
money. He told Banda, ‘"Let us sign the document, money is
not a problem. I am expecting a lot of money from my shop
in the East and I will give you the deposit tomorrow.®

Both signed the deed and the following day Zulu left the

country and came back a month later.

Banda then demanded K5.,000 from Zulu but the latter refused
alleging that Banda had tried tc "swindle™ him and that he
should clarify which house was being sold. In fact Banda had
two houses on Kwacha Rocad. One was a § bedroomed house valued
at K5C,000 and the other was a ? bedroomed house valued at
K6,000. Zulu insts that he had the former house in mind at

the time of the contract.
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Having instituted a suit against Zulu in which he had pleaded
the deed, Banda is now wondering whether he could prove:
(a) That the agreement was exacted from him by fraud,
(b) That it was the 2 bedroomed house which was meant to
be the subject of sale
(c) That he had never received any part of the purchase

money .
Advise him.

What would be the effect on the transaction of proving any
of the above? S

Zambia Constructors (Zaco) agreed to build a house for Liwewe.

A memorandum of agreement was drawn up in this form.

Memo of Agreement To Construct House

1. Total Price : K28,000
Period of Completion: 7 months from the date hereof.
3. Quality of Work : 4 bedroom bungalow with brown tiled

roof and closed garage. Details as
per plans, designs and instructions

of M/s Chintu and Associates Architects.

4. Payment : K5,000 down and balance in accordance with a
progress certificate of a qualified valuer

appointed by M/s Chintu and Ascociates Architects.
5. Disputes: To be settled by arbitrator mutually agreed upon.

6. Penalty : K50 per day of failure to complete without
prejudice to a claim for damages in case of

any other breach.
Dated 15th day of January 1978

Witnessed by Signatures of:
Secretary to Zambia Constructors - Builder
Liwewe D. ~ Owner

Chintu M. -~ Witness.
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Zaco built the house to wall plate and asked for a valuation.
The progress report of the valuer showed that Zaco had used
insufficiently strong bricks and had deviated from the
architectural plan in constructing the living room. The

plan recommended payment to him of K2,000 and advised breaking
and rebuilding parts of the structure. Zaco was dissatisfied
and employed his own valuer who reported that the structure
was perfect despite the use of weak bricks in parts. He
recommended a progress payment of K7,000. Liwewe refused

to pay anything for what he termed ‘shoddy' work. Zaco
stopped work for 2 months during which he called on Liwewe

to agree on an arbitrator to resolve the dispute. During

the month Liwewe insisted on having Tembo a quantity surveyor
and close friend of Chintu as arbitrator but Zaco refused to

have him.

Zaco paid its valuer K45 professional fees. During the two
months it was inactive, it reduced its staff suddenly and
had to pay K600 as wages in lieu of notice of termination.
It refused a 12 month contract offer worth K16,000 on the

grounds that it was already committed to another contract.

After the delay of 2 months, Liwewe tendered K2,0C0 on the
strength of the first report which 7Zaco accepted and commenced
to build but work stopped again for one month during which
time Zaco was asking Liwewe for money to continue building.
Liwewe decided to release K5.000. He made the Secretary

of Zaco sign a note which released him (Liwewe) from “past
obligations, if any, incurred with respect to the building
contract.” The note also constituted an acknowledgment by
Zaco that Liwewe's rights under the contract remained

unaffected by anything he had done so far.

Zaco completed the building four months late. Liwewe is
suggesting that the balance of the price should be reduced
in accordance with paragraph 6 of the Memo of Agreement.
Zaco disputes this and insists that in addition to payment
of the whole price, Liwewe must reimburse him for all the

expenses incurred in relation to the contract.

ADVISE THEM FULLY.
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The following circular was issued by the Manager of the National
Housiﬁg Corporation toc adult law students at the University.
It read
"For those of you who do not have homes in the town,
I am extending this golden opportunity for you to
acquire a house in order to facilitate the successful
completion of your studies. The houses available for
sale range from K7,C00 to K12,000. If you are interested
in the offer please contact my Secretary who will arrange

for other details.”

In response to the circular, Kaluwa an adult law student
visited the Secretary who asked him to pay a deposit of K1,000
before his application could be processed. The deposit was
uniform payable by any student interested in a house. Kaluwa
paid the deposit and filled in and signed a small document

in the following form:

Name of Applicant - Kaluwa

Address - Box 2222, UNZA
Occupation - Student
Areas Preferred - 1. Kalundu

- 2., Olympia Park
- 3. Munali

Type of Quarters
Required - Three bedroom bungalow with

Servant's gquarters.
Payment Suggested - Through mortgage arrangements
Paid so far - K1,000

9ix months after filling in the document, Kaluwa received a
telephone call from the Secretary informing him that the
Corporation had allocated him a house at Munali. Xaluwa made
a request that he be allowed to move into the house immediately
as his family of five had arrived from the village and he had
no convenient place to keep them in. He wrote a note to the
Secretary in support of his request which ended thus:

“In view of the fact that procedures for finalising

the transaction are likely to drag on for months,

please decrease my sufferings by allowing me 1o take

immediate possession. What will follow after is a mere

formality."



.

‘he Secretary wrote
"We have no
your moving
do a lot of

(aluwa occupied the

back:
objection to your moving in and indeed
in will be in our interests as burglars

damage to our empty houses.’

house for eight montns which expired in July

f the year. In that month he was expelled from the University

or leading a students’ demonstration against the government.

'wo days after his expulsion from the University, he received

. notice from the Secretary to the National Housing Corporation.

t read:

"This is to

notify you that you are in unlawful

occupation of the Corporation's property at Munali.

You must vacate the same within one month from the

date hereof.

If you fail, you will be unpleasantly

evicted through the proper channels.”

fter the expiration of the notice, the police accompanied by the

ecretary forcefully evicted Kaluwa and his family. They had to

leep out in the courtyard for a month.

aluwa is threatening to institute proceedings for an order

f specific performance directed against the Corporation to

ransfer the Munali house to him. He also wants damages for

reach of contract inclusive of compensation for pain and

uffering and embarrasment to him and his family.

FULLY ASSESS HIS CHANCES OF SUCCESS.
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END OF EXAMINATION
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THE LAW OF TORTS

TIME: 3 Hours

INSTRUCTIONS:

Te Candidates may bring into the examination room enly
with the following materials: STATUTES, HANDOUTS and
CASEBOOK. |

2, ANSWER FOUR QUESTIONS IN ALL INCLUDING QUESTION NO. ONE
WHICH IS COMPULSORY i.e., it MUST BE ANSWERED BY ALL .
CANDIDATES.

Te Although it had links with landed property;that is with the
era of feudalism, negligence is the tort of the era of
capitalism that is of the era of production under the

hegemony (dp@ination) of capital. Discuss (25 Marks)

2o At Nkeri Island 10 miles from Hari Beach Hotel, the Ministry
of Home Affairs of the republic of Y maintains an institution
for the rehabilitation of prisoners under the control and
supervision of prison officers, On 13th June 1977 a party
of such brisoners were working on the island under the
supervision of five prison officers. That night 10 of
the 30 prisoners escaped and went aboard a Ministry's boat
which they found nearby. They set if in motion and drove
away while the officers were sleeping. A quarter efaa mile
away was a fleet of pleasure boats‘which were maintained by
Oliga Inc., an American Company whieh has a minority holding
in the Hari Hotel. The escapees, in order to avoid being
easily identified and hence arrested, took one of the pleasure
boats which had been moored and boarded it. The boat suffered

extensive damages and had to be written off,

It was admitted that of the 30 prisoners under rehabili-~
-tational experimentation by the Ministry, 15 had records of
previous escapes or attempts to scape; and that of the. 10

escapees 6 had records of &t least two escapes..

YA



(a)

(v)

2. L 230

Oliga Inc., sues the Ministry of Homes Affairs claiming

damages for'negligenoe.’ What result?

What dlfference, if any, ‘would there be to your answer
if the pleasure boat was owned and operated by Peoples
Safaris Co=-operative Society, a number of Small Industries

Development Organisation (SIDO )? (15 marks)

" Malicious prosecution is an action which runs counter to

the obvious policies of the law in favour of encouraging

‘proceedings against those who are apparently guilt&,'hnd

letting finished litigatioﬁ remain undisturbed and unchallenged.-

It never has been regarded with favour by the courts, and it

is

edged with restrictions which make it very difficult to

maintain,"

William v, Prosser, Law of Torts 1955, at p, 652,

(a)

(b)

. . the court
What are the restrietions which - s shave developed

to discourage actions for malicious prosecution?

Given the problems which crimes pose to development
efforts in Zambia, should the courts apply these
restrictions even more strictly? If your answer is in

the negative elaborate why? (15 marks)

Ali and Musa have been good friends for a long time. At

Present both are students at the Unlver51ty of Zambia. They

plan a teur of East Africa in the long vacation. The route

they intend to take is Lusaka - Dar-es-Salaam - Nairobi -

Kampala - Dar-es-Salaam - Lusaka, They will travel in a

‘brand new Volvo car which Ali bought after wining the first

lottery (plck-a lot) price in January this year,

In Southern Uganda i.e. on the Kampala - Dar-es-Salaam

leg of’their.journey,;they consume a substantial amount of

UgandaFWaragi (gin) from which Ali, the only licensed driver,

gete druﬁk;“‘Although he can see that Ali is drunk, Musa accepts

the proposition that they drive on. On the way they encounter

a sharp bend over a narrow bridge. Ali is afraid to proceed

but Musa urges him not to b; a coward and to cross. In the
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Although the test of the "Reasonable Man" with its

appearance of objectivity and simplicity makes it possible

for the community values to be infused into the administration
of the law, it nonetheless obscures the true nature and
character of the law.

Discuss the above statement in relation to the law of

torts.

In Zambia where the Party (UNIP) is the supreme policy -
and decisioﬁ-making institution, the immunities which in
other systems are accorded to members of parliament (MPs),
and those accorded to Executive Officers charged with |
important responsibilities such as Ministers, have been
rendered superflous.. '

Discuss. (15 marks)

END OF EXAMINATION
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Criminal Law

‘ME : THREE hours ,
ISWER: FOUR questions: TWO from Section A and
TWO from Section B.
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SECTION A

Chama has a speech defect of which he is very self-conscious.
One night on his way home he meets a gang of youths who mock
him by imitating his manner of speaking and one of them,
Mutono, pretends to hit Chama with his fists., Chama, now very
angry and frightened, draws a knife and throws it at Mutono.
The knife misses Mutono and strikes and kills Soko, a
passer-by.

Consider the criminal liability of Chama.

"The 'actus reus' of attempt requires something which
goes beyond mere preparation. There must be an act
which is immediately and not remotely connected with
the intended offence. The problem is where to draw
the line between mere preparation and actual attempt.”

(Collingwood).

Explain and illustrate this statement with the use of decided

cases.

At a Magistrates Court, Chileshe pleaded guilty to a charge of

theft. He now wishes to appeal against sentence. Advise him

(a) as to the procedure for the appeal: and
(b) as to the principles used by the High Court in

determining whether to allow the appeal.



(a)

(b)

Consider the liability for

(a)

(b)

2., L 240

To what extent may a person consent to an assault upon
himself?

Choma sets fire to his house intending to collect the
insurance money on it. Unknown to him Rollo was
inside the house and is seriously injured.

Advise the D.P.P. as to the appropriate charge(s)
against Choma.

SECTION B

theft in the following cases:-
Lottie is the manager of a shop. He is told by Sakala,
the owner of the shop, that no one is allowed to take
money from the shop till for their own purposes without the
express permission of Sakala. One evening Lottie realise:
that he has no money with which to take his girl friend
out and decides to borrow K10 from the till although he
does not get the permission of Sakala. He intends to
replace the amount the next morning.

Would it make any difference if Lottie was owed K20 by
Sakala?

Soko is given an envelope containing his wages by Kabwe,
his employer. Later, upon opening it, Soko finds that h-
has been givén an extra Kl by mistake. He decides tc
keep it and uses it to pay for goods worth 75 ngwee in

a store. The cashier, mistakenly believing it to be

a K5 note, gives Soko K4.25n in change. Soko does not

inform her of the error.
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Discuss the criminal liability (if any) in the following

cases:-

(a) Mulwe demands payment of K50 that he is owed by Wina.
Wina persuades him to accept a post dated cheque although
Wina knows that there is no prospect of the cheque

being honoured when presented at the bank.

(b) Kasote agrees to sell cocking 0il to Banda. He pours
a quantity into Banda's container which already contains
a little oil. Banda is about to pay when Kasote is
called away and is gone for some time. Banda, tired
of waiting, takes the o0il without paying for it.

At 20.00 hours one evening Matongo, falsely representing

that he was a Zesco employee, was allowed to enter the home
of Mrs. Phiri to deal with an electrical fault which Matongo
claimed had been traced to the house. Mrs. Phiri became
suspicious and Matongo, panicking, hit her with an ornament
which he picked up off a shelf and escaped taking with him

a camera belonging to Mrs Phiri. Laterp Matongo sold the
camera to Moono in a bar. Moono is suprised that the camera
is being offered at such a low price but deliberately refrains

from asking any questions about it.

Consider the criminal liability of Matongo and Moono.

-aq.n...—._-.--._.-___—_--.__..._.ﬂa_gu“v_—.‘——.—_____—_—_—_-—_mnmm‘--_——_.__.__—...-_

END OF EXAMINATION



SWER:‘:

E:

THE UNIVERSITY DF ZAMBIA

Sy .

UNIVERSITY SUPF’LEMENTARY EXAMINATIDNS, SEPTEMBER . 1979

A v
L L 240
S CRIMINAL LAW
FOR Questions, | | |

el , S,

_,Examine critically the decisicn of- the Hduse of: LOrds in D, P. P. e

- decision in the cr‘imindl law. R R A SRR SR |

. Smith. [1961] A C. 290, and explain the szgniﬂcance of the

o

X, who has a hlstcxry of mental 111ness goes to a par'ty where he -
. drinks a large quantity o-F alcohol. He is. gfven somel tablets by
- Z.X. ‘believes them to bs a cure for his heédache but in fact the kY

tablets contam an hallucinatory drug, a Fact known te Z. X forms

a behe-F that the woman with whom, he 15 danclng is bew:o.tcming him
;and he- pl,cks up a table kn:H’e and stabs her to death., g ‘

) ‘,A{-”temards X clalms that he cannot member any of tha e\fen’cs, -

‘ vHe is charged‘ w:.i:h rrurderfand yau‘- am asked’ to advisa as i:e his b

. AP persuades T to join. h1 i

‘Tobbery. The' plan is to waylay

‘,ki:he victim and for P to snatch *‘he money whilst T keeps watch

a Few ‘ metres away so as to. pmvant interference From passers~by.

, On the mom:ing of the attack T tells P that them muet be na \

| xv1olence used on thé victlm. =
: .'knock h:.m out"’ T agmeé 80 ldnhg as’ thls is o8 Fa:r
kWhen tﬁe attack is- fnade, the vintlm stmggles and ocked down
by P P and Tstart to run away mr;t P, hear -_f:;i_ff:f%hc}dt

dies as a mault o+‘ this é.ttack . &

, actmn. W R ; \

"‘hes "0 K but 1 fay

loudly for help, mns back and hlts i w:n‘:h

3 .
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CONSTITUTIONAL LAW

THREE HOURS. : _ o o
Candidates may bring in the Examination Room clean
Constitution of the Republic of Zambia.

Attempt FOUR questions.
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What do you understand by the term "Constitutional Law' and
what are its sources? Give exaﬁples and authorities of such

sources.

Describe the principles which govern the Zambian Electora
System and suggest any reform in relation to the electoral

law.

It has been argued that One~Party democracy or government is
the best for African countries than a Westminister model.

Do you agree with this statement? Give reasons in your answer.

John Kaufman, a rich businessman, owns alot of property which
include Chitipa maizé farm with a. farm house, a set of flats
in Lusaka and a number of morcedss benz cars., When the
Cabinet sat on 10th of January, 1979 it decided that a
government agricultural farm should be established and that
Chitipa maize farm should be acquired for the_purpgse without
compensation. Mr, Kaufman was informed accordingly. He was
also told that from first of June, 1979 the governméht is to
rent six of his flats for the purpose of housing ekpatriate:
civil servants fecruited from overseas at the rate of K100
each instead of K300 each and that two of his mercedez benz
were to be used by the exbafriafés free-of-charge to aﬁd from
their’ﬁlaces of'WOrk. Kaufman prdtested'but in vain. Sb

he wrdte a letter to the editor of the "Times ofﬁZambia"
complaiﬁing about the seizure of his farm without Qompensafion,
free use of his caré by théfgbverhménf and fhe renting of the

flats at a low rent and accused the government of exploitation.

/o
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The Speaker of the National Assembly has informed the
appellant that he was not entitled to resume his seat
in the House until it had been determined by judicial
decision whether or not he had vacated his scat by

reason of the relevant provisions of the Constitution.
. Write notes on three of the following:

(a) The liational Conference of the Party (UNIP);
(v) Executive power;
(c) Procedure on the removal of the President from

the office of the President of the Republic
'(d) Estimates of Expenditure and Revenue.

(e) Bicameral and Unicameral Legislatures.

. Define the docgtrine of collective responsibility. Discuss
how the doctrine operates in both multi-party and One~Party

governments.

. Discuss the Constitutional position of Traditional authority

in Zambia.

- . S . S . - i T .y T A A Bh B e S T . S S . o T S S S s B S G T s S S S e Bt e S S ey S e S G - =

END OF EXAMINATION
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Evidence

THREY hours. ,

ANSWER: ANY FOUR questions.
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Doris the wife of Banda on the 11th of March 1979 was seen with
John by Mary who passed them on her way to a stream where she
was going to fetch water. On her way back she passed them again.
After she had passed them for about five minutes she then heard
the words "sister Mary although you are going, John is killing

g7

me”. Mary ran away. She did not turn round because she was
afraid. Moonze who was nearby heard shouting a little later
from the direction of the stream, he went out and saw Doris
coming along "holding her gut" and crying "my husband has
killed me".

Banda is charged with murder, at the trial the prosecution
contends that the words heard by Doris and Moonze are admissible.

Discuss.

James, a young University of Zambia law graduate is charged with
buggery. The Complainant being a fellow mojo aged 20. He denied

the charge and declined to answer questions. At the trial the
evidence for the prosecution included medical evidence that
the complainant had been sexually interferred with on the day in

question and also indecent photographs were found in James' room
by a police constable. James opts to give unsworn evidence in -
his statement while denying the charge, he states that the
complainant had told him in his room on the afternoon in question
that he had already on the same day allowed an act of gross
indecency on his person and would do tha same again for money.
He asked the court to disbelieve the complainant because he was
that sort of youngman. The prosecution introduced a number of
Previous convictions, some for theft, others for buggery and an
acquittal for theft. The trial judge rules that the prosecution
is entitled to do so. The defence appeals.

"3

Discuss.
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Mutale was charged with espionage. On the night of December 4

- there was an absence of lights in the general office of Zambia
Airforce. At that time they would ordinarily be burning.
Investigations showed that there were yindows broken in the
general office, and that an é%tempt had bzen made to open the
safe in the accounts office. In the adjoining office there

was a window broken and files lying around, some of which were
-open. A search disclosed Mutale hiding on some beams in the
roof. Mutale made a statement to the officerbcommanding after
having been interrogated by a number of officers. The officer
commanding ordered that his house be searched but he protested.
The officers of the army without a warrant searched the house
and discovered a secret file which belonged to the Zambian
Airforce. The next morning Mutale was arrested by a policeman
and he made a statement after the policeman asked him to make

-a statement and told him to remember that he had made an earlier
statement to the commanding officer. He made a statement admitting
that he was spying for Rhodesia. At the trial he said that he

" made a statement after arrest but said that he did not know its
contents though he had signed it.

Discuss the admissibility of the various items of evidence.

"Munda lost three heard of cattle. At the time the cattle were
stolen they were bzing looked after by a young girl Babu unusual
though it was and she was raped by one of the thieves. Three

men John, James and Juma are subsequently arrested and are charged
with stock theft and Juma is in addition charged with rape. Babu
aged 9 was called to give evidence. Babu asked by the judge whethe
she goes to church replied no and furthzr asked whether she knew
what sin meant replied no. But she told the court that to tell
the truth meant nof to tell lies and meant stating what one saw

or knows. There is also evidence by Banda that he found John,
James and Juma slaughtering an animal. They claimed that they
bought the animal at a neighbouring village, but when Banda
promised to investigate they ran away into the bush. At the trial
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John is pardoned and turns a prosecution witness and informs
the court that he, James and Juma stole the cows and that Juma

raped the young girl who was looking after the cows. The
prosecution asks the court to convict James and Juma of stock
theft and in addition convict Juma of rape. They both deny
the charges.

Discuss.

Nyama, a barber, shaved Mwansa with a dirty razor and consequently
Mwansa contracted ringworm. Mwansa sues Nyama for negligence.

At the trial Mwansa gives evidence that his friend Mwamba and
Baron had also suffered from ringworm after being shaved with

a dirty razor by Nyama a week earlier. He further proposes to
call Wis friend lMyumba to give evidence that from his experience
as a barber of one year standing . .. 51 causes ringworm and
therefore in his opinion the illness of Mwansa was caused by

a dirty razor.

Discuss the admissibility of the various items of evidence.

James sought to administer certain interrogatories to Mary in
order to establish that Mary's late husband had created a secret
trust in her, in his favour these interrogatories were based on
communications between Mary and her late husband during their
married 1ife. Mary refused to answer the interrogatories to be
administered. James urges the court to compell Mary to answer
the interrogatories inquiring about matters which she and her
late husband discussed while he lived. John is also seeking
the courts permission to tender a letter in his possession. This
is a letter written to an advocate in his professional capacity
by Mary some years back but soon after her husband's death
admitting the existence of a secret trust and asking what steps
she could take to defeat the trust.

Discuss the admissibility of the evidence in question.
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Jane a Ndola resident hears that you are studying Law. She
comes to you to seek legal advice. She tells you that she last
saw her husband John in 1966. At that time a very healthy
looking man of 24, He ft home saying: "I am fed up with you,

I am going to seek peac€.” This is after they had had numerous
problems in the home. Later the following year she had heard
that he had been arrested on a robbery charge in Lusaka and

jailed for 10 years. John escaped from prison in 1968. After
he ran away from prison and while being persued by the police
he jumped into Ngwerere river and has not been seen since.

There are two theories; one that he drowned, the other that he
swam under water and emerged in Chunga and is hiding. Jane tells
you that she has recently met a young man who makes her heart

tlck and she would like to marry him. She argues that John is
dead and states further that her belief is strengthened by the
fact that any sensible court would take the view that if a
person stays under water for a while he dies this is as obvious
as the fact that water is wet and needs no proof. This she
 argues, is in addition to the fact that this guy has now been
missing for a long time.

Discuss.

.-._.--—--——---—-———--———_m———————————_—-.v_—g—-——_--.-,,—-———————-—-—

END OF EXAMINATION
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Property Law and Succession

THREE hours

ER: FOUR questions. At least ONE question MUST be
answered from each Section.

Candidates can bring into the examination room all relevant
statutes but no other documents.
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SECTION A

EITHER
(a) Compare and contrast the customary laws governing the
tenure of land of the Luvale with the comparable laws
of EITHER the Ngoni OR the Tonga.
OR
(b) "I believe that ....... a series of estates
of administration is likely to cover most systems
of African land tenure............ In hierarchically
organized tribes, like the Barotse, Zulu, and Bemba,
the gradation of estates will be woven into the
social organization; in more undifferentiated
organizations, such as the Tonga, the gradation
will not always carry with it such stringent social
obligations...v.eooceceon. In tribes..........
such as the Lozi, the series of estates of
administration will be part ofthe social hierarchy,
so that ownership of the land-holding of a superior
estate will give power over all inferior estate
holders...... v '

Max Gluckman, The Ideas in Barotse Jurisprudence

Explain, and comment on, these observations.
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SECTION B

(a) Compare and contrast the provisions of the Trusts Restriction

Act (No. 64 of 1970) with the common law rule against
perpetuities. éﬁ

(b) Discuss the legal effect of the following dispositions

(1) "To D in trust for my nephew when he attains the
age of 21.°%

(ii) "To my dear wife R, the whole of the unexhausted
residue of my leasehold estate, but should she
remarry after my death, to T my brother in trust
for A, B, and C (my children) and their children.’

(iii) "My grocery shop in Chilanga to D in trust for
my daughter S when she gets married.”
(D sells the shop to P, who is unaware of the
trust; P gives the shop, as a gift, to K, who

has notice of the trust.)

"Land is one of the primary and most important factors of
production in our national economy. Like money (that is
capital, which it represents) it can fall under the control
of a few individuals -~ the landlords - determined to
exploit it for their own ends at the expense of the

landless” (President Kaunda).

Outline the provisions of the Land (Conversion of Titles)
Act (No. 20 of 1975) and the Lands Acquisition Act (Cap. 296),
and consider to what extent, if at all, these Acts offer

remedies for the problem identified by President Kaunda.

Chililabombwe is a retired miner who is looking for land on
which to settle. He phgg heard of “improvement areas" and

"'statutory housing areas’, but does not know what advantages
there are in such areas. What he wants above all is a good
title to land. He does not mind going back to his district

of birth but does not want tribal tenure.
He approaches you and seeks your advice.

Advise Chililabombwe.
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(a) What provisions are made for public participation in the
preparation of a develonment Plan under the Town and
Country Planning Act (Cap. 475)2?

Evaluate these provisions and consider what improvements,

if any, you would recommend in the law or practice.

- (b) A, a land developer, wanted to build a bar in UNZA Square,

since this has proved a lucrative business. He was met
with objections from both existing bar owners in the area
and the UNZA Planning Authority. Bar owners expressed the
view that there were far too many bars in the area. The
Planning Authority refused Planning permission on the
strength of what the bar owners said. The Authority
advised A to build premises for a butchery which, of late,
it had been trying to encourage. The Authority further
attached the condition that A would have to repair a

two kilometers section of the public road opposite the
area of development.

A ignored both the Planning Authority and bar owners and
built a bar. The Authority now wants to take action
against A.

Evaluate the respective rights of A, the Authority and

the bar owners.

Bambazonke, an elderly white farmer in Monze, died intestate
in February 1978. His estate was administered by the
Administrator General. Because of Bambazonke's 111 health
in the past five years the farm was managed by Moses.
Bambazonke told Moses that he could have the farm when
Bambazonke died.

After Bambazonke's death, Moses approached the Administrator
General to arrange for the transfer of title. The Administrator
General subsequently wrote Moses that he was only willing to

lease the farm, in the interests of the deceased's estate.
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(continued)
The Administrator's letter stated that in principle he agreed:
(1) to lease the farm for 20 years
(2) +the rent shall be K150 per month;
(3) the first five years rental to be paid in advance and
thereafter to be paid monthly in advance;
(4) the premises could be sublet to suitable persons,
(5) the farm would be available June - July 1979.

The Administrator General advised Moses to contact his lawyer
if he was interested, so that the lawyer could attend to the
registration formalities. Moses contacted a lawyer who has
since left the country without carrying out his client's
instructions.

Subsequently the Administrator offered the farm to another

person. Moses became concerned.

Advise the parties.

SECTION C

"The last wishes and instructions of DG of UNZA to take
effect when I die.
My cottage in the Sala Reserve to go to my two daughters -
Goodheart and Joy (notwithstanding that I come from
a matrilineal community which would favour my nephew Jackson).
To John I give K10,000 from my money in Bank Square in trust
for my two sons Peter and James. All my debts and moneys
owed to me will be attended to by my wife Rose and my two
elder brothers. But as for my wife, however, I am sorry T
have to leave her only K10C because she continues to be
a bother to my personal life.
All else that is left is reserved for UNZA Wildlife
Conservation Society.
Dated this 25th day of September 1977 at the University of
Zambia.
Made by me as my last wishes DG
Witnesses:

Rose

Joy

Mark (Blind)

Erasmus.’



5. L 320

S

The Law Development Commission has in recent months been concerned
with overhauling the Law of Succession, which has provoked
public criticism. Your assistance is invited in this law reform

exercise. Comment particularly on the following:

(a) the suitability of the English Wills Act, 1837,

(b) the freedom of the Zambian testator to divest himself
of customary law;

(c¢) reconciliation between the different customary laws of
succession subsisting in patrilineal and matrilineal
communities respectively, and

(d) Dbenefits and funds established under various Acts of
Parliament, i.e. pension schemes and the National
Provident Fund.
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END OF EXAMINATION
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 SECTION A

A RV R

‘1, Section 1 of tha Sale, of Goods Act dBSCPleS a contract of aale
as a contract whereby the seller transfers ‘or agrees to transfer

. the property ;n the goods to the buyer..‘ T

 (a)- What are the impoﬁtant rules relatlng to the tlme of "
Wg‘passing of property from the seller to the buyer?

‘f'(b}tho what extent is it 1mportant to ascartaln the“tlme
| :fof such passing of'property? - ) Lo ’
j2.  Transactions relating ta sale oF goods would%become cumbersome
| {'i? na%’impuseibl' &f ths.'urchassr were,requrred to’ ascertaln
"fpr himsglf and obtain«prnﬁ? that thy
of, the ‘goods whenever a purchaser lntends buylng goodS.' It

iéeller;is thB true ‘OWner

Y’“ wou1d also be a world of- Fraud 1F the 1aw allowed any person B
Gwho could get posaess1on bf goods or documents of titla to
‘goads bslonging to otheps to sell them freely and pass good

~|To what extent has the law reeonciled th 
positiohs? o [ R e ,r”5 '4:‘“‘\\%w :
TR T AT e e Ry
» 1‘4 - 3 yi N 'l ) T
y 4 ';‘ - \\ : )
¢ o P i
N N L \\, )
. AL ',v« )
“ I =
- A i b . f ‘\
) S. ) s
- , | ‘
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\'=(b®:;What are the 1mportant ‘terms a hlre purcha

;\tha purpose of purchaszng by A certa1n methnd by[
',teffect deferred payments. .'Y" ) il ‘

SN ‘ LA
z '

“,};t It is. common knowledge -fand I suppcse, common,aanse -

f

wghzra purchase agreement J.Jv'/ S

A

'should contaln that: would’ dlatlngu1$h such

-from a cred;t sale agreement?ff"

N . ) X S i ' . '.".r_‘ :_l . ;"
! ,‘, B L A A v v - PARU R
A SRR ! B ‘A Gl LA

WUnxted SuppllBPS L1m1ted as cwners entered into a written hi
purchase agreement w1th B in PespECt oF a rafrigérator which

B was allowed to take home and usa‘ Tha agreemant provided,

o ‘1ntar alla, far an 1n1tlal payment oF KZDU andya monthly ren

-of KlD unt11 the cbmpletron af ‘the’ balanca af the purchasa P

of the rafrlgerator whlch was fixed at K750 Unlted Supplle

o L1m1tad also ratainad For thamsalves tha prope ty 1n the goo

" take” p0553591an of the reFrageratnr frqm the
‘addrass ‘was. glven td them by B ‘

and tha rlght to take pOBSBSSIDn of the rafrlgeratbr 1n the

. event 6f B. dafaultlng 1n payment oF any rantal.;»

| B had Pald OVBP half the amount by way QF rantal. when\ha fc
£ h1mself\1n flnanc1al dlfflculty.» He pladged tha rafragerato

“for KBSD w1th Whlch he met hzs flnanczal dlfflcultlas, but C
not pay futura rentals Unlted Suppllers leited 1n the eXEe

of thalr rlght given to them under the agreemgnt now seeks t
dgaé whose

“.

“\Adv1sa the partles concerned<regard1ng thair iagal“ p$1t10n=
~and how best they shoUld abt 1n the circumsta 8 t.p’”

SECTIDN B

¢

‘;(ail\Enumarate and Outllne the provi51ans in the leaqurchc

“Act 1ntandad to safeguard a purchaaar.ﬁf_,\

1w(b)f What were “the short comlngs in the ccmmon Iaw relatlng

¢ to hlra purchase that mads such statutory prov1810ns >

necessary? g

= EEER O
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A is a bu1ld1ng COntractor who employed B for the, purpose oF y
negotlatlng the terms under which A would put up a: bu11d1ng on.
‘C's land. B- ooncluded the agreement on A's behalF and A accepted
thle in the belief that B had dlscharged his dutxes falthfully

, Subsequently A discovered that B had accepted a. gratification

of K500 from C. . Both B and C admitted thls But both of them
insisted that the gratlficatlon had no influence whatsoever on
the terms’ of the contract negotlated But A is furious and’ Feels
that his business w111 be ruaned'lf he allowe thls 1nc1dent to

ypaSS OVBP- . . "y" 0 \ o N "

A now seeks your adv1ce regard1ng hls r1ghts.

N

" (a)

‘(giv

Advise hlm w1th regard to. hlS rlghts agalnst B and C. dfﬁ

oy
[ :

Explaln the requ1rements relatlng to the duty of dlsclosure
1n contracte of Insurance. P ’ B

A proposal form relatlng to llfe assurance cdntalned the
Follow1ng queetlon,, ‘ "_ ' , ' o
' Have you suFFered from any 111ness durlng the 1ast

o

10 years? PR PR

\

The proposer answened th1s questlon in. the negatlve. But

Jhe. had suFFered heart allment 12 years’ ago and it was also
1ater dlscovered one year after the issuing of the Insurance
Policy that- unknown “to, the proposer he had been sufferlng

- from tubercu1051s For 3 years. This could not be detected
‘even at the medloal examlnatlon conducted by the onsurers

before the proposal was accepted ’-; gcf-}'ri“\

(1) Has the' proposer dlSChaned hlS duty oF dleclbeure?

lee reasohs For your answer.-*
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fPhirl has app01nted Banda as the General Manager of his
Wsupermarket Banda s dutles\lncludad maklng of purdhases
jfor the super market. Phlrr had glven written 1nstructlor

e
b3

\to Banda lJ:~

| "i”(al ‘that he should not exceed KIJSDD credit in respect

of any seller of goods to the market;

d'{befthat he should not make any purchase 6dfcfédit<From

ey 3 named traders,. \/yfri i §,>\~ ST RREN

f‘Phlrl rarely superv1sed Banda s work but ‘on a sudden

’1nspect10n Ph1r1 dlseevered that Banda had run into heavy
credit purchases and alsa had bought goods on credlt From
\Ehe traders appebrlng 1n ‘the prohibited 1lst

"Ph1r1 thlnks that he has a’ rlght ‘to. re?use payment becau&
“ﬁBanda has exceeded his. authorlty. |

vg’What adv1ce wnuld you g1ve Phlfm? éetjodt feaeonsbfbr_
. your adv1ce in. Full,u' )U'ffrH',%v' . /','1 e e
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Constitutional and Administrative Law

E : THREE (3) hours

WER: FOUR (4) questions, at least ONE (1) from Section Two.

E: Candidates are permitted to bring into the examination room
copies of the Constitution of Zambia.

- S G - S D G WP Sup S G W Gm T e S Gm S G S G S S M G G e G L W MR N G R W G e S S W G S G W e G W G e -

SECTION ONE

"Constitutional law is concerned with the organisation
and functions of government at rest whilst administrative
law is concerned with that organisation and those functions

in motion."

Discuss this statement generally and with particular reference
to the nature and scope of these two fields of law in Zambia.

(a) Explain the place and role of theCommission for Investigations
in the administrative process of Zambia.

(b) Compare and contrast this Commission with
"Ombudsmen" established elsewhere, especizlly in
Sweden, the United Kingdom, New Zealand and

Tanzania."

\ "Emergencies constitute matters beyond the constitution.
Indeed they manifest a danger to the constitution itself, as
well as the entire Political Ordey and have to be dealt
with largely outside the realm of Constitutions."

(a) What provision is made by the Constitution of Zambia for
emergencies?

(b) Discuss the quotatien above, comparing it with the common
law theory of civil necessity.
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"The system of delegated legislation is both legitimate
and constitutionally permissible, subject to certain
safeguards.”

Elucidate the above statement, explaining the need for, and
justification of delegated legislation and its inherent
dangers. What safeguards and controls are provided in the
legal system of Zambia against the abuse of the system of
delegated legislation?

SECTION TWO

(a) Discuss the justification for the establishment of special

tribunals within the administrative process.

(b) Evaluate the performance of the Town and Country Planning
Tribunal in the light of this justification.

At common law public officers served "at the pleasure of the
crown." The Constitutions of Zambia, 1964 and 1973, vest the
power to dismiss public officers in the President, but established

a number of "service commissions'.

Explain the legal powers of the President and the service
commissions respectively, and discuss the effect of the
constitutional preisions on the common law principle of dismissal
and service "at pleasure', reviewing relevant judicial decisions
in Zambia.

On 10th January 1979 a detention order was made under Regulation
31 of the Preservation of Public Security Regulations and was,
on the same day, served upon John Banda. On 20th January a
Gazette notification was published to the effect that John Banda
had been detained under the orders of the President. On 23rd
January Banda was handed a sheet of paper written in English
stating the reasons why he had been detained. Banda protested
that he did not understand the language used in the statement
and the contents of the statement were translated to him by the
authorities. The statement said his detention had been ordered
because.....
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"During the last one year you constituted a threat

to the security of the State as on several occasions during
this period you have been seen in the company of people of
hostile origin and disposition who have been involved in

illegal mining and sale of emeralds."”

Banda has written to you from his place of detention to request

you to challenge his detention in a court. What steps will you

take to this end and how will you argue the case?

T > - — - - G Y s G T T — v e G W e R TR S S WM G G N S G e G G W TR W W W W e Y A W e e

END OF EXAMINATION
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~at Chawamba Secondary School. - He fell 1n love with the youth '

Lord Penzance defined marriage as a ”
’"Voluntary nnion for life of-one man and one woman .
to the exclusiOn ‘of all others" in dee v. Hyde (1866).~

Discuss. How far does this definltion fit in African

customary 1aw marriage?

Henry Mwagai married Mary Mwenda in’ 1960 under the Marriage
Ordinance Cap 211 and agreed to separate for a period of 5

" years in 1961 because Henry took to over-drinking. In June,

~1963 Henry fell in love: w1th Tamara Mhoneye and married her

under Bemba customary law. Henry moved from Kitwe: and went 4
to live with his w1fe Tamara i Liv1ngstone,f A baby boy whom
they named Joshua was born in May 1965.- Henry bought a farm .
and a house in L1Vingstone and he and - his w1fe Tamara, moved

to. live at the farm. Since the time Henry married Mary Mwenda,

"he had always admired Tom Mwenda who frequently VlSlted his

sister before a separation agreement was entered 1nto. Tom -
who was 15 years of age had a feminine face and behaved llke-
wise. He was in Form Ihree at Chawamba Secondary“School in
Lusaka, When. on April 6 Henry came to Lusaka for an. 1nterv1ew

for a job astan englneer at’ Mazembe Limited he went to see Tom

and. secretly arranged for Tom to undergo a sex change 9peratlon
8o that he (Tom) becomes a woman. ‘This was done on 12th of

,June, 1965 under . false names of Henry Sikule and Agness Mwanga.

Henry and Agness lived in a Cpmpany House in Lusaka.\ After
living together for a period of two years Agness was frustrated
about Henry‘a behaviour as the Iatter came home always drunk.
Agness (Tam) now seeks your advice as “to whether he can - (
successfully petition the count for a- decree of nullity.

Advise him on all legal issues 1nvolved 1n this problem.

P
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fmarr1agea quoting authorlties where necessary.

-(d).  Mahande v, Kahande;-j

,fr1end, Marla Shati. She warned him that if he did not ‘stop

“his ways she would be forced to have a boy ftlend too. Patr1ck |
,could not. care lees and argued that be;ng'an African husband

~he was entitled to have more than one wife. an day Patriek

2. L 350

"A void marrlage 1s _one that will be. regarded by every. court

~in any case in whlch the exlstence of marrlage is in issue

as never having taken place and can 80 be treated by both

nparties to it w1thout the nece851ty of any decree annulling "j )
- dt.n ‘ ' '

"A voidable’marriage is one that will be regarded by every
court as valid sub81st1ng marrlage untll a decree annulling
it has been pronounced by a court of competent jurzsdiotlon"

per Lord Greene, M.R. in De Renev1lle Ve De Reveville.

Dlscuea the two statements in relatlon to void and voidable

1
<

'Hrlte notes on two. of the followzng-‘ 
(a) Judicial Separatlon - o o

(b) _.Connivance and. Condonat:on,
(¢) Domicile; and "

,
N .
)

~In the summer of 1959 Rosemary Cuamba, a General Nanager of ” _‘\

Fuko Company, got engaged to Patrlck Nkaranga, a clerk in the
Minletry of Home Affairs. SGen after engagement Patr1ck

, accompanled hla boss on a month's tour of Eastern Ceuntries.» o
- While he was -away, «osemary had 1ntercourse W1th a Pakietanl. Patrick and

Roeemary got married tovards the end of 1960; In J&nuary 1961 -
a baby boy waa born, but to Patrlck's amazement, a colcuredc‘v ”

vHe was named Charles._ Patrlck protested and told Rosemany \
'that the child was not hls and refused to have anything to do e
with ft although he allowed her to keep‘;t at home, Two more

- children Were born. A girl whom- they named Chimwemwe wae
uborn in. 1965 and a boy named Tandlka wae horn 1n 1970. Durlng

‘the pregnancy of Tandika Patrlck epent most of the\n1ghts -

: outeide the matrimonial home.~ Th1s made Rosemary SuBPICIOus.;A

She started znquiring abcut.her husband s movemente and -
discovered that he apent the nlghte at the house of his: girl

,
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5 (Continued)

brought Susan home. Susan was eleven (11) years. of age and
Patrick clalmed her to be his daughter who was born before
they got married and. that her mother was Maria Shati.
‘Rosemary accepted‘the child and looked after hef as one of
her own children. Iﬁ‘1972'Rosemaryvmet Chakufa Mpala at one
of the company 's meetings and fellvin°love withihim;. She
started coming home late. This annéyed Patrick who'threatened
to leave the matrlmonlal home. They quarrelled every night
and Rosemary told Patrick that she was in love with Chakufa
and there was nothing to stop her from seeing him. Patrick
withdrew to a spare bedroom and refused food cooked. by
‘Rosemary and he rarely talked to her. He wanted to leave
the matrlmonlal home, but it was very difficult to get a
house within six month's of application for a house from the
Governmenﬁ‘s:Houéing Coﬁmittee. However Patrick»hus now

filed a petition for divorce and briefs you as his counsel.

(i)  Discuss the arguments on both points of law and
fact you will adopt in presenting your cllent'
,case before the ngh Court. :

(ii) 1In decidlng whether to grant Patrick a éecree'
nisi, what factors ought the judge take into

: consideration?

(iii) Suppose the petition for diyorce is‘Successful,
what other reliefs, or orders are the partles ‘
and the chlldren entitled to obtaln?

(iv) WOuld it have made‘any dlfference if Rosemary
- was pregnant at the t1me Patrick filed the

petition for dlvorce?

jote that the house ‘which was the matrimonial home was the company
10use wh1ch was allocated to Rosemary by virtue of her employment.

losemary 's salary was fourftlmes more than Patrick's.

- - s - G W W o O - q—--—a-p—--h ———————————————————— - o - - -

s

END OF EXAMINATION
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L 410

Jurisprudence

THREE hours

ANSWER:. Any FOUR Questions

INSTRUCTIONS: Support your answers with illustrations and

cite authorities wherever necessary. You
are expected to express your own ideas,
giving reasons.

--——-n--ﬂ------n..———---—p-—mu—-.-..---t---—----—-—w-—-———-----.4”—-.--.-

2,

3.

Se

Outline the characteristic features of THREE principal
schools of jurisprudence, indicating the differences
between their approaches to the study of Law. . Which of
these schoals do you consider is the most valuable for:

Zambian law students to study?

Critically examine Austin's definition of law as a command
of the Severeign. In what respects does the 'command theory!?
differ from theRatural , o theory? ’

"Possession is one of the most vague of all vague terms,
and shifts its meaning according to the subject-matter
to which it is applied, ==--=- varying very much in its
sense, as it is introducéd_either into civil or criminal
proceedings". .

Discuss.

"Critically evaluate the attempts which have been made to
define the legal concept of "duty" and- to explain its
significance in a legal system".

Elucidate the role that law can Play as a tool of social

engineering in a developing. country like Zambia.

X
/29 %00,
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"Po apply the words it{tez"-'any is to defeat the o’ﬁv”iéﬁs
intention of the leglslature and . to. produce a wholly
unreasonable result. To achieve the obv1ous 1ntentlon
and to produce a reasonable result we must do some
violence to the words sessvese It is only when the words
are absolutely incapable of a constructlon wh1ch W1ll
accord with the apparent intention of the prov1510n and
will avoid a wholly unreasonable result that the words

of enactment must prevail.

Discuss, in the light of the above observation, the main

canéns of statutory interpretation.

"Discuss the following in the context of the legal system
of Zambiai

(a) Judicial precedent; and

(b)u Custom"..

END OF EXAMINATION
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Business Associations

t . . THREE hours

ANSWER: FOUR questions

24

"Zambia's economié revolution launched in 1968, is in law
hampered by the gross inadequacies of the Registration of
Business Names Act Cap. 687,.and the Companies Act Cap. 686,"

Comment .

Chanda Public Limited Company has among it objeg¢ts the
manufacture of all types of medical drugs save peniecillin
tablets. A Directors P,Q, and R of Chanda Public Limited

" Company order the manufacture of renicillin tablets which

are suppiied to the University Teaching Hospital, a goverament
hospital, under a contract of sale at the cost of K900.

The University Teaching Hospital pays K300 only for the
tablets. The tablets are used for treating patients by the
University Teaching Hospital. Forty patients die as a result
of these tablets. A Commission of Inquiry is instituted and
makes the following findings:-

(1) That the purported penicillin tablets. oontalned a
poizonous substance which killed the forty patlents.

(2) That the directors P,.Q and R had ordered the introductisn.
of the poidonous substance, knowing that it was poisonous,
’;into ‘the purported penicillin tablets during the
manufacturlng process.

Advime the following:-

{a) The State on behalf of the University Teaching Hospital.

(b) Chanda Public Limited Compaty .
(¢c) Directors P,'Q, and'R.

');2';.“‘:‘.":. .o
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Banda signed the Memorandum of Association of Mojo "Company"
for 250 shares., Thereafter the "Company" was incorporated
on November 30, 1978,

On October 5, 1978, the Directors sent notices summoning an
extraordinary general meeting to pass a special resulution

to wind up the Mojo Company owing to its insolvency. On
October 21, 1978, Banda refused to pay for his shares on

the éround that he was induced to apply for them by misrepre-
sentations of a promoter of the Mojo Company and sought
rescission of the contract, On the same date October 21,
1978, Musonda brought an action against the Mojo Company

for rescission of his contract to take shares, on the ground
that he was induced to purchase by the fraudulent misrepre-

sentations of the directors.

On October 22, 1978, the extraordinary resolution to wind
up the Mojo Company was passed.

What result? Advise all the parties.

(a) The articles of Association of Molosi Company Limited
were in form of Table A of the companies Act except for
the following modification: The articles contained
only one clause relating to the auditors of the company.

The clause was in the following terms: "The company in

general meet;pg_shall appoint one person to the office

of auditor of the company whether such person be a

member of the‘cpmpany or not. The company shall not,

before the expiratiog of three years from the date of

appoinpment of such person, do anything to terminate
his appointment as auditor of the company."

Bwalya, a member of the company was appointed auditor
of the company on the basis of the terms contained in
. the arficles of association. Bwalya served the company
as auditor for only nine months and was dismissed by

the company. Advise Bwalya.

/300.0.



N

Se

3., L 420

(continued)

(v)

(a)

()

(a)

The articles of assqciétion of Nchanga Company Limited
contained the following provision: "The appointment of

managing;d:rector shall be subject to detérmination if

he ceases from any cause to be a director of the companx.'

The dlrector of the company shall be removed from office

. of direetors by extraordinary resolution of the company".

Banda a director of Nchanga company Limited signéd a
contract with the company as its managing director for
a period of twenty years. For reasons best known to
themselves, the company, by extraordinary resolution,
removed Banda from the position of director two years
after his appointment to managing director. H; was at
the same time advised that his services as_qqnaging
director had similarly come to an end. 1Aavise Baﬂﬁa;

"How can the purity of the principle that the company's
capital be maintained be preserved when a company can
at the same time redeem its preference shares? Surely
this amounts to a company purchasing its own shares

and also amounts to a return of capital to shareholders
otherwise than on a formal reduction of capital approved

by the court",

(Anonymous). Comment.

What are the rules of law vhich are .aimed at ensuring
that the company's capital is properly raised and

maintained?

“What is the legal nature of a.sharei To what extent
is it in accordance with the principles of Zambian

Humanism?

R
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6. (continued)

(b) Sokolsald his Shares to Manda and delivered a duly
executed transfer, accompanied with the share certzfl-
cate in respect of the shares transferred. Before the
company registered the transfer in questlon, a general
meeting of the company was convened to declare dividends,
The dividénds were declared and paid to all thé members -
of the company. After the registration of the transfer,
Manda discovered that the company had previously ‘
declared dividends which he did not receive. Upon
further inquiry, he discovered that the dividends had
been paid to Soko, who appropriated them. ‘

Advise Manda.

P Banda, Zondo and Mumba are directors of Motor Holdings Company
Limited. At a board meeting held in 1975, a resolution was
passed to sell all the cars of the company which were over
five years old. There were hundreds of these cars. A second
resolution was passed, in favour of selling a large number of
the cars to Zondo, who was the chairman of the boérd of

directors. Zondo paid the company for the cars.

The following day, Zondo sold the cars tolTycoon at a large
profit, A week later, the news of the directors-resolution
to sell the cars of Motor Holdings had become puﬁiica Numerous
applications for cars were received by the company from members
of the public. Smart, one of the applicants was worried about
the success of his application for seventy (70) cars. He
made inquiries about the people who were direttors of the
compahy. On discovering that Banda and Mumba were some of the
members of the board, he invited them to a luncheon at Hotel
Intercontinentals, While at dinner, he promised them a share
in the proflts he would make from selling the dars acquired
from their company if they would assist him with his application.
Subsequently, a board meeting was convened to consider the
applications. The_chairmanvof the board proposed to give
priority to applications for less than ten (10) cars. Mumba and
r-ada argued in favour of applicants for more than ten cars.

y

/50 . 'ol‘o"o“o
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7« (continued)

A vote was taken and Smart's application, being the only one
‘for more than ten cars, was, approved, Later Mumba and Smart -
met in Cairo Road, Mumba said "Man, hadn’t’it been for our
strong effort, you would not have got those cars". Smart
replied, "I have not forgotten my promise of profits to you.,"
Mumbé and Banda did indeed get their huge share from Smart,

Advise the company of its right, if any, agginst Zondo, Banda
end Mupba,

--——-—-———-—--_—-_--—--—-—--—-——-.--—-----——-_—_---‘-—--——_—-_-

END OF EXAMINATION
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“E ¢ TERELE hours

T

TE ¢ sattempt any FOUR questions out of those set below.

Only documents on international law can be brought

I. FElaborate on the attributes of legal personali 1
organisations with the specific reference to +he Un ited Nations

Organisation.

[. Are newly independent states under +he leqal obligation to
succeed to treaties of their predecessors? Lvaluate the
practice of states in the light of the Vienna Convention on

.

'Sucession of states in respect of treaties',.

. Under traditional international law states were allowed to
acquire territory by conquest. MNowadays the use of force

with certain exceptions, is illegal. Discuss how this affects
to

the possibility of accquiring good title territory by conquest.

. (&) Discuss the position of unrecognised states or governments
under the international law, as well as under the municipal
law of nonrecognizing states.
OF
(b) It has been urged that States are under the legal duty
to recognise a new state or a new government which fulfils
the legal requirements of statehood or of governmental

capacity. State your views on thic mat*er.

- Analyse and comment on legal content of the principle of

self-determination.

_—.--——-————_——.—_-—._—-—__....—..-..—..--.---._.—_-.___..“-v—._w--,—--u...—_...-..._—..—----.

END OF EXAMIVATION



ME

UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMIMATIONS - JUNE 1979

L 440

Conflict of Laws

THREE hours

TEMPT ANY FOUR questions. Your answers must be supported with

Judicial pronouncements and statutory provisions.
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(a) The existence of a status of a person under the law of a
person's domicile is in general recognized by The Court
of England but such recognition does not necessarily involve
giving effect to the result of such status. Discuss.

(b) A Roman Catholic priest is a citizen and domiciled in a
foreign country under the law of which he is, as a priest,
incapable of marriage. He marries an English woman in
England. Does he acquire the Status of a married man ?

Decide.

It is generally suggested that “There is no act, no circumstance
in a man's life, however trivial it may be in itself, which
ought to be left out of con=ideration in trying the question
whether there was an intent to change (his) domicile” (per
Kindersley V.C. in Drevon v Drevon, 1864, 34 L.J. Ch 129)
Discuss judiciously referring the case law how the courts have
behaved in the given cases in order to determine the question

of a change of domicile.

Although marriage is a consensual transaction under the modern
English Law, it is quite different from an ordinary ecivil
contract as it can only be contracted between a man and a woman
and once the contract is executed marriage becomes a domestic
relation and is subject to dissolution only through legal

proceedings or the death of one of the spouses.

Describe marriage as a contract and a status.
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(a) To what extent does the principle of Locus regit actum

apply to marriage in the English conflict of laws?

(b) H 1is a Polish national serving with the British Army in
Italy, who marries W a Polish national in 1946 in an
Italian Church by a Roman Catholic priest serving as a
Polish Army Chaplain. The marriage did not comply with
formal requirements either of Italian or Polish law.

H and and W are now living permanently in England.
They consult you on the validity of their marriage.
Advise them,

(a) The proper law of a contract is the system of law with whicl.
the transaction has its closest and most real connection
(Dicey).

Discuss.

(b) A, a man of eighteen, domiciled in a country in which
majority is reached at that age, enters into a contract
with B a domiciled English man in England to supply him
certain number of bales of cotton from his home country
which he could not comply with. Can B make A 1liable
for the breach of contract before an English court and

demand damages for the non fulfilment of promise?

(a) Which rule or rules govern the assignment of tangible

movables under the conflict of laws?

(b) A and Co a Californian corporation sold a motor car in
California to B residing in California on hire purchase
basis with this stipulation that title shall remain with
A and Co till the price is fully paid and that until then
B shall not remove the car out of California. Before the
full payment is made B took the car without the knowledge
and consent of A and Co to New York where he sold it to
C who took it in good faith and for value. Who has the

superior title in the present case? Write your opinion.
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(a) Relate the conditions which have to be fulfilled before

a foreign judgment can be enforced in England by action.

(b) What kind of defences can be taken to actions on foreign

judgments?

Write short

(i)
(ii)
(iii)

(iv)

notes on any two of the following:

Donatio mortis causa
Capacity
Location of intangible movables

The lex loci soluionis

T XA TR s Sk fp Y MM IR T v B G KD SN G MR TR UTL W e e Tm e £ Wl TE M e o e e e G AT G Aih A 7 R e e e e o e - am

END OF EXAMINATION
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 CONLICT OF LAWS -~~~ J

THREE Hours. -~ . R e

” Dn what gmunds do the Zarrbian Courte give effect to a rule of Fo?eign
law ina cage involvmg a -Fomign elernent? Is such course of action R
in kesping with the terms of the Judicial Oath as set out inthe
Prcmissory Oaths Ordlnance (Cap. 68, Lews of’ Zarbla). IR

(1)  Dori- Lal's origmal home was Bombay in' Indla. When he was -
| ' -Four years old, hls parents ermgrated to Kenya whlch later
became thelr home At the age of 22 years, Dori tal le-Ft |
~ Kenya for good -and ceme to 1ive in Zanbla. It was here that
he met and mamad in a mnogamﬂs -FOrm Jlnadu, a girl of 19 ,
-an Uganda. Jlnadu s parents are cit:.zens of Uganda, they still
live there ‘and up to the tlme of ‘her- marriage Jinadu herself
lived with her parents in Uganda.~ e ’u{]

e In January_, 1969, z.ll."i LaI was declared a pmhibzted 1rrmigmnt '
and depor'ted frdn Zani:ia. Befom tmveihng to England where
*_ he interded to settle downi ¢ar the rest of his 1ife, Dori Lary
had gone to Squth Africa for a shor't hollday. Here, he had
; baccme involved in 10ca1 p011t1c5, convmted or the cr-ime of
. espionage and sentenced to 1rrpmsonment For life. EEE R ' ok

anadu, Mrs. Bori L.aI dxd not O‘F course go w1th h'

A*Frica but a{-‘tev a br*;ef v:,sit to her own par*ents.
~ had gpﬂeftb*ﬁanya;to éppfizs~her~hu5bahd’§tna
circwstandes Ieading to his, -deportation, - J,Izt ves -

' Jinadu, Mrs, Dord Lel, was still in Kenya tha the nigwe broke, that

Bori . ‘Lal was sarvmg a 11+’e santence in Soutk Afmca.: Jinadu R

lost no time in asking the Kenyen High gourt for 2 decree of ”

divorce,\ whioh was gmnteiﬁ dn tha gmund that it had beccma ,

physically inposmble fm* %e cmu;rle to cohabit. Th;s, however,:

is not a gmund ‘for dissolvmg a marwiage in Zanbia. Jinadu %o

hea oome “back ' to Zarbia, eeké your aﬁvice as to whether she can R

1agally nﬁmy here under ths gmwsions o+‘ ths Marriage Ordinanca

(capw,msé Lavs of Zanbia). Advise - her.. I -
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C(441) That Jinadu obtained her divorce in Bombays vor N
| ~(a)f”:”The Foundatzon of Jurisdictlon is physical power " o

= W;;lwx@me ooncerned?

Jparties to 1t is over 16 yeors of agu.

&8 o TEY

\(ii) WBuld~it make any differe“ce to" your advice that the South " |
’ ‘forican Courts wauld have recognlzed Jinadu;s divorce; S

- N o

(iv) - In Uganda?

pos

(Holmes J.)  Ta what extent is this true, 50 far as the ¥ "
' «rules relating to the recognitlon oF foreign Judganents

. O . : o , S
(b)i’?Discuss bruefly, the scope oF the doctrlnes of Fraud and af
o natural*Justzce in’ the law relating to the recognltion and

! l,\ 'enforc*nsnt of ?oreign judgements,;.

,Umtata. a,g1r1 aged 16 years, Was bcrn and domic1led in Zanbza

where her parents live. At the age of 44 years, she elopsd. w1th

"John Dlxie aged 18 yeare to H;ppleland Dixie's hofe country,‘&;['
. They were mamed them in a monogarrms -Fozm. Unlike Zarrbla
- (se8. sectlon 32A(1) of the' Marriage Drdinance, Cap. 132), the

minimum age of marrlage in Hippleland is 13 ysars. ‘Moreover,

cﬂparental consent to marrlage is net ricessany 1F ong of the °

AN ‘

"ljntata, totally Fed up. w1th Dlxia and Hlppleland, has now come

‘home to Zanbia.~ But her par\nts wunt her to marry in Custanawy |

'Fonn, Zinazlku, a. young man to whom she had begn betrnthed in

absentla. She has also . consenffu. fntata s\parents have . came
to you seeking’ adv1ce as to the va11 1ty and 1ega11ty DF thelr' ,
dﬂughter s contenplated secmnd marrioge. \Advlse than.‘ ;

/ o
{

| Discuas the Follow1ng problan

A domiciled and r951dent in New Yor+ has a current account at
a Zambian bank 1n Lusaka, wh1chwsh0ws a cred1t balance of K50, 000, - .
A, in New York a531gns one—half of th1s 3um in: wratinn to X, a New York

;credltor of his. Later, whlle on hollday 1n France, A, css1gns the
| whole’sum in writing to his wife W, WhO‘glVBS notice to the: bank.v‘

X suss ‘the bank in Zambla For K25 000, - The Bank having notlce of ..

W s clalm, interpleads. By New- York Law, the a551gnment to X is valid

it entitles‘x to sue the bank 1n,h1s own nans; cnd 1t has pTiority

'over later a861gnments, desplte the absance of notlce to ﬁhe debtoru

By French Law, the ass1gnment tn W 15 void as a ai?t betwsen husband
and wife: Lo T sl : SRR EE . o

T e e

. ——— Ce e e m,~,., o

© END OF EXAMINATIDN - L 440,
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International Trade and Investment -

Law

'IME: THREE hours

NSTRUCTIONS: CANDIDATES ARE PERMITTED TO BRING INTO THE
EXAMINATION ROOM ALL RELEVANT ZAMBIAN STATUTES AND THE
GENERAL AGREEMENT ON TARIFFS AND TRADE.

ANSWER FOUR QUESTIONS - FROM AT LEAST THREE PARTS
OF THE EXAMINATION, -

- S S W P e - o . T G T - B W T Y s TS W S ot e 0 ee S e R m S o v M A —— " -

PART A
. Critically discuss Zambia's law for foreign Invgsﬁménts. .
e In discussing the relevance of the doctine of Comparative

Advantages to Zambia, one must keep in mind the fact

that the doc¢trine is both a child of politics and Economics.

In the light of the above observation, discuss the
possible applicabiiity of tie doctrine to Zabia's Contemporary

International Economic Relations.

N Write on either (a) The Regulation of manufacturing in Zambia
OR (b) The Regulation “or the transfer of
Technology and Expertise under the 1977 Industrial Development
_ Act.

. Discuss the legality of Article 24 (d) of the Industrial
Development Act 1977, in the light of the Contemporary
International Law position on Nationzlisation of foreign

Investments. OR, &4(b)

Critically discuss the processes and the legal framework

of Copper Nationalisation in Zambia.

. Why has it been necessary for Zambia to accede to the
(1965) World Bank Convention for the Settlement of Investment

Disputes?

Outline the law as laid'but'fyﬂthe said convention.

]~
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(a)

(b)
(a)

(v)

(e)

(a)

()

é. LL450

PART II

What, igiyguy view are the main obstacles and problems
facing the establishment of the New Internsational
Economic Order?

OR

Discuss UNCTAD'S role in the World Commodity Trade.

Critically discuss the measures thot UNCTAD is
evolving on the question of Trade in Manufactures

for developing Countries OR;

On the question of shipping.

OR

'Restrictive Trade practices are inevitable

occurrences in International Tommerce of the World

Capitalist Economy,'

Discuss the adequacy of UNCT4AD's measures on this

issue in the light of the abcvs observation,

Do you consider the charter ¢f IDconbmic Rights and
Duties of states an adequnte iegal basis for the

equitable Restructuring of tl« World Economy?
OR

Critically discuss the princ-les and the law 6f

Permanent Sovereignty over Nriural Reseurces and Wealth.

/Boeces

.....
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PART III

What options are available to Zambia in constructing
trade fAgreements between herself and the Industrialised
Trading Nations of the World (id est both Capitalist and

Socialist Nations)?

'In 1965 - The General Agreement on Tariffs and Trade
Organisation, did attempt to accomodate the interests of
developing countries by adopting New measures in the form
of Part IV of the GATT treaty. Yet, by December 1964, The
General Assembly of the United Nations Conference on Trade
and Development (UNCTAD) for the purpose'of deaiiné essentially
with the problems that is the concern of PART IV of GATT.
And; ever since then, it appears that devéloﬁing cdppt#iéé'i‘
faveur to deal with their Trade and deveIOpmentai'probiéms

in UNCTAD rather than in GATT.'

In the light of the above obscervation critically discuss
the adequacy of the GATT measures for developing countries as

are now contained in PART IV of The GATT Tre-ty.

(a) What is the law of GATT in rerard to Quantitative
Restrictions or; in regard to the National Treatment

obligation?
OR
(b) Write on any two of the following:

(i) The Escape clause and mcrket disruption in GATT
(ii) Regionalism and GATT
(iii) Balance of Payments prob .ems and the law of GALTT
(iv) Countervgiling and Anti-« umping measures in GATT

and Developing Countries

Sheon..
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PART IV
Write on any One of the following:

12, (a) The Rights on Unpaid selleér agninst goods in an

International Sales Contract,

(v) Frustration OR, a force majeme in International

Sales Contract,

(c) The Question of the proper .law of International

Sales Contract,

13 Discuss the myjor methods of financing International Sales

transactions.: -

--..._-.-—.__-_.___-—-———-——_..—..___.-.__-...—_._-...__..._. T e A . e o - —— - ——

END OF EXAMINATIO.iS
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Labour 'Relations law

TIMF THREF .HOURS
ANSWER FOUR QUPSTIOWS A" LEAST ONE BEING CHOSEN FROM EACH

SECTION
| SECTION A
1. The individual:contract of employment has been described

. as the "corner-stone of the edlflCP" in labour law (Yahn -

»Freund 1956)

. e ‘
fa) What modlflcatlons have been made to. the individual

cont?act of employment by the "imperative nerms" in
the Employment Agt, Chapter 512?

(b)- "A breach of contract dees net necéssarily discharge
.the contract. In order te have this effeet the

breach mﬁSt be 'fundamontal' and be 'acecepted' by
the party not in default’.

Discuss briefly.

2. List and discuss, referring to relevant cases, three ways in

which a contract of employrent may be terminated other than

termination with or without notice.

3. "In spite of the protection given to the worker at common
law higher standards have been sought through protective
legislation because of the inadequacies of the former and to

meet the new risks which emerred with the comine of the

“industrial society.™

(a) Critically examine the ba81s and extenf of protection
in one of the follow¢ng otatutes compared to tbe
protection given to the worker at common law. the
Minimum Wages, Wages Councils and Conditions of
Employment 2A¢t, Chapter 506: the YWorkmen's Compensation
Act, Chapter 509; the Zambia National Provident Fund



L 480

(b) To what extent can the Aﬁprenticeéhip Act, Chapter 51
be regarded as a piece of protective legislatien if a

\ ail?,

(a) Bived brief but critical assessment ef the funetion:

and the roles of the Industfiél’Rblatibns'Court and

Ministry_gf Labour in connectien with industrial disp

settlement under the Tndustrial 'Relations Act, 1971.

(b) '"Restrictions on the right to strike vary widely from
country to country, ranging from total prihibitign to
a few minor restrictions. Yhat is the positien @ in

Zambia?

"Despite the change® hroueht about by the Industrial'Pélatl

Act. 1971 it can be Said that trade union legislation in

Zambla is still based on some fundamental principles derive

from Pritish trade union law:
(1) Freedon of association

(ii) Right to harcair collectively, and, in certain
circumstances, to withdraw labour. '

(iii) Minimum participation by and interference by

government ™
Discuss

(a) "The best way to achiev: industrial democracy in Zambi
'is an extension of collective bargaining with statutor

backing. The intrecduction of ”orks Counc1ls involves
merely the appearance of participation without the
reality, plus extensive practical prohlems in connecti
w1th ‘the duties of managers.” '

mlscuss.



(b)

(a)

(b)
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The Zambia Mining Company, a mining multinational

with most of its operations in Zambia, happens te have

a managerial post at its Luena division. The cempany's
management at the division wishes that in order to boost
production a man of some calibre must take up the post.
There also exists at the division a Works Council one

eof whose powers under the Industrial’ Blatiens Act,

1971, Seetion 72 (1) and (2) is to approve some decisions

of management. Fventually Mr. Bambazoke who is at
Malubuchi division is informed that he will be transf

te Luena division to take up the vacant post. The
Malubuchi division inferms the Works Council at Malubuch-
under Section 71 of the above act, of Mr. Bambaz.nkeVS

appointment and transfer to Luena. Similarly the
management at Luena division inferms the %orks Coiincil

of Luena under Section 71 of the act of the appeintment.

The works council at Luena disagrees saying that the
management at Luena has contravened Section 72 (2)

(b) by not referring the decision to transfer Mp,
Bambazonke from Malubuchi to them for approval. Unable
to persuade the management to rescind its decision

the Works council now appeals to the Industrial 'RElations

Court. "hat result?

Describe the role and functions of the Internationsl
Organisation in the creation of international labour
standards.

What have been the effects of the TILO international
labour standards on Zambian labour legislation?

END OF I'YAMIMATION
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LABOUR RELATIONS LAW

THREE- Hours

‘ FDUR QUtSTIDNS AI LEAST ONE BEING CHOSEN FRDM EACH SFCTIDNE\-V

[

‘dlsputs settlement

" SECTION A

~In splte of the modlflcatlons made to it by ° 1nperative norms "

in the Employnmnt Act, Chapter 512 and othsr statutes, the
individual contract of enploymsnt is st111 the ”corner—stone of
the elelcs in labour law. o

Discuss.

(@) *Tha terms of a contract ‘may be either express or 1mplled "

Illustrate w1th a number of dec1deo cases.

’(bj~f,The contract of ewployment msy be 1ega11y termlnatsd in.a

number of ways Dsscrlbe «reewajs in whlch this may be dome.

Brlefly outllns thres major pr1n01p19s of protsctlve 1ndustr1al
leglslatlon - To what extent have the prlnclplss been Followed
in Zambian labour 1eglslat10ﬁ?

,/SECTION B

Vfa) t Crltlcally examine dlsputs ssttlenent procedures undsr the

Industrlal Relations Act, 1971,

(b) What has been the gensrsl 1mpact of the above procsdurss
on’ Zanbaan 1nduatrlal relations?. '

I

It has bssn suggested that the Industr1a1 Rslatlons Act, 1971 has
} 'fundanentally chanosd the b851s OF trade unlon legislation.

u

Dlscuss in relatlon to (i) trade union: and governnent rolss in

‘ (11) Fresdom oF‘assornutlonn



2, 'Lasg L

; [a}{ “What is,industfiai déﬁﬂcragy?jvis.,

(b) To what extent.has‘it'bgan achieved through Works Councils

- under the Industrial Relations Act, 19717 -

"The ILO has reached the end of its useful life". DiS¢U§5¢i“
light of the organisation’s principles and recent developments

in-its work in the field of international labour standards.

END OF EXAMINATION - L460.
o oo )
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Taxation

ME: THREE hours

STRUCTIONS: .. . i

|

1) Candidates may bring into the examiﬁation room and

..consult therein a clean copy of the:Income Tax Act,;i
Cap 668 of the Laws of Zambia. | '

(
\

(14) Read the questions carefully before you attempt
answers, . A ) o L
(1i11) Answer FOUR questions in all with at least one from

each section. - L

4

~

SECTION &

,  EITHER:

a. ‘n,Diecuee the adequacy or otherwiee of the tax 1ncent1vee
" to agricultural development taking into account the

Al

nature of the Zambian economy.,f : : Loe sty

|
OR: | : ' -
B. It is frequencly‘eaid'that the tax incentives to -
manufacturing enferprisee have contributed to, under-
- development to the extent that they have encouraged
dependency on imports. Consider this view basing your

discussion on the Zambian experience.

». In the Budget Speech for 19795&theIMinieter‘of-Flnance“and"
Technical Cooperation. pbserved .that: ' ‘ '

'eoos the level of inflaticn has - placed a heavy burden
on average earninge. secee It has also been observed
that during periods of high inflation, when the ranges
of taxable income are not adjusted in 11ne with inflation,

i

4

5.? l‘..“' S ‘_.’

/2....:"f‘
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(continued) aeren

i
!

that employers must increase wages nnd salaries
dieproportionately in order to maintain the real
value of take home paysesoe Finally, we have noticed
that the rates of taxation on very high incomes have
had a serious impact on the motivation of! our top - 7:;;;ﬁ;i

managers and profe551onal workers........"* S A
| ,

How equittable are “the tax changes effected to cope with the
probleme outlined by the Minister?

: 4 5'-%.
. E

What would you consider to be the proper policy with reapect
to: '

{

(a) Texation of gifts ) : ,'.i, L "y',i
(b) Taxation of gains illegally obtained SR
--€e) ~ Taxation of° damagee Tor personal injury and Lnjury to

reputation. _ s | - . o

. emme o m ot -

Lord Sands.observed in C.I.R. v, Scottieh:Automibile and \;fél S
General Insurance Cos Ltd. (1932) S.C. 87 at page 9% that: .~ - ‘f,

", a company. formed to construct .-bridge over the _— o
water of Leith at Balerno will probébly take powers
wide enough to cover the bridging of the Bosphorous.

In the light of this tendency of company objectivee being _}f .
widely drawn, to what extent is it advzsable for a court -
to assess the taxability (or otherwlee) of a company's .

transaction by reference to JtB memorandum of. aseociation?

.
.

Banda, Zulu, Phiri, Lungu and Mvunga were the original
subscribers to Wako ni' Wako Transportere Ltd a company formed

"(i) to engage in the bueinese of traneporting goods

: . ' ' ”"v .. . J
“"and persons; ‘ e cooL T ;
. e i S P . AR : .':[ o T

S (41) . to acquire, Anvest in or manage a tranaport |
o -»vbusineos of whatever description ETREE e
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(144) to do everything necessary to and/or incidental
to the achievement of the above objeotives."

The sharecapital of the company was K200,000 divided into - . ";
24000 shares of K100 each, Half of this was fully, subscribed
in this proportions . SR ‘

Banda , ‘ 900 shares ?

Zulu o 40 shares % ’
Phiri - 30 shares f
Lungu ' 25 shares

ﬂvunga 5 shares

In the first two months of its starting business, the company
bought 10 lorries at 20,000 per lorry. Half the purchase money
was borrowed from a bank at 5% p.a. interest. The lorries were
intended to transport customers' goods from Kapiri to Lusaka.
After two months of operation the compeny;fouﬁd that business
was not good due to the opening of the Sohthern railway route.
It was decided to decrease the fleet by eelling some of the
vehicles. ' ‘

1
|

The first vehicle was sold at K17,000. The second one fetched
a handsome figure of K25,000, Impressed'by this gain the
company sold the rest of the vehicles one by one throughout
its first year of operation and netted a grand total of
K270,000, The loan and interest was repaid.
In the same year it was agreed that more shares should be taken
by shareholders in order to increase the capltal of the company.
Instead of taking shares himself, Banda proposed his three sons
as subscribers and they were allotted a total of 300 shares in
equai portions. The other subscribers increased their subscription'
by 50 shares each, !

. , 1
By a formal agreement with his sons (one was 23 and the other . _
two below 17 years) Banda lent them the mpney which they used ‘ -
“to buy the ehares. They undertook to pay back the 1oan with ‘ ‘, |
interest at 6% p.a. from dlvidends dlstrlbuted to them and = - . -
agreed that the company could retain dlvidends and pay them '

to Banda until all the loan and interest wae repaid. From
all the other activitiea of the company, 1t netted K25 000

J 28 .
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(continued) .. - .. . .. R

net of costs. The profit included K15,000 obtainéd when
in the tenth month of its operation the company bought the - - i
private transport'busine%s of Mr. Zuly at K10,000, It then TS
formed another company most of whose shares were owned by

Wako ni Wako Transportera Limited to which company the

‘business was sold at the gain of K%,000,

Consider: (1) the tax liability of Wako ni Wako Trans-
o porters in its first year of operation

(41)  the tax liability of Banda on the basis
that 60% of the company's profits were
distributed-as dividends in the first year5'> "

Banda and Zulu entered into a partnership with the intention
of carrying on farming together. The starting capital ‘was
K50,000. Banda contributed K&4o, OOO and Zulu the remainder. .
The partnership bought a piece of land at k5,000, and L
tractor at K6,000, Using a loan of K9,000 from the .
Agricultural Bank, the partnership built two small dwelling
houses at a cost of K2,000 ®ach’, They were used as dwelling
houses for the partners both of whom’ worked at the farm as ,
managers. The rest of the loan was spent on constructing a
water pump and irrigation system. This involved among other
things constructing a small house in which was filled an
engine which pumped water into a large system of pumps and o ‘
~ sprinklers. The engine’ cost K800 whereas the pipes and -’ ”H' - 7-%;
sprinklers cost K200, s S

;_ : -
b

. : | . e e L . . B
At the end of the third year of operation the partnership's: = \

acconntn disclosed the following informatibn:‘ o T Lo

(a) A loss of KB OO incurred in the first year of .

' operation. The lose was 1ncurred becauso gf o d

“,all the sheep which had been bought for breeding, o
had died of a contagioua disepse. . L

o

. ] . LN L RN
- i

- Lo,

. o .
. . W R AT
,/ ¢eseece . Tt . . .



‘(continued)

(v)

 (c)

(d)

Make an assessment of the partnership 8 tax liability at the .

i

5. L4g0

K4,000 in accounts receivables K3,000 of which

was owed by a butchery to which the partnership

had suppliedisomé meat. The but chery ‘had become'j
bankcrupt in\the second. year of the partnership'a -

‘.operatlon.v

Ne profitlwas recorded in this year.
‘ \

A profit of K6,000. Three quarters of this
was obtained by the partnership when it took‘
off six acres of its farmlands, subdivided into
small reeide@tial plots, which were services

with access foads and water and then sold to a

- company which was planning to start a food

processing factory in the neighbourhood. This
was done in the third year of operation.

At the end of its third year of operation the
partnership had farm stock work K20,000, -

end of the third year of its operation giving reasons for

your assessment,

ot
-------------—---—------—---—-.—-—---_-—--—

END OF EXAMINATION

]
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LLM - INTERNATIONAL LAW

THREE hours

Attempt four questions - including the question marked as
an obligatory one and three others, choosing at least one
from Part A and Part B.

Ly STR M TER D T S Y BB A WD L ST e A S e A e W G S Y KX A T NS R M e R S o SR TR W WD R S R W D G G MY Dr> ST U G S MY N W B Sy e e

An Obligatory question

t has been held that Vienna Convention on State sucession to
reaties, while leaving the newly independent states free under
he clean slate formula to determine their own treaty relations,
t holds out to it the means of achieving the maximum continuity
n those relations.

t has also been claimed that the Convention properly reflects

he practice of newly indépendent states on sucession to treatis.

valuate critically both opinions in the lighf of the relevant
rticles of the Convetion.

PART A

government came into power through revolution removing the
egally - elected government. It abrogated the constitution of
he land and remained in power unchallenged, unobstracted or
esisted by any person or party for more than a decade. During
ts stay in power, it had conferred numerous concessions and
avours on a national of a foreign state creating international
bligations. ,

his government was taken over by the People's Party which
estored the abrogated constitution and nullified all the
oncessions, contracts and grants given by the former regime to
ndividuals without the approval of the legislative wing of

he Parliament. (Cont'd)
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The national government-éf&én.indiVidual’whOSe,interestS'(nontract
or legal obligations) were invalidated challenged the legality of
this decree and hence the matter was referred to arbitration.

It was argued by the contending state that the fallen government
was?the only government as there was no other éovernment disputing
its sovereignty. Consequently, the succeeding government could
not by its decree avoid international responsibility for acts of
that government affecting its nationals. On the other hand, it
was argued on behalf of the defendant that the previous regime wat

not recognised by the plaintiff state either as a de facto or

de Jure government hence it could not present the claim on behalf

of its subjects.

Discuss and write your decision.

According to art. 11 of the Vienna Convention on sucession to
treaties, a sucession of States does not as such affect a
boundery established by a treaty. In the commentary to the
article, International Law Commission maintained that the
principle contained in it has been supported by the weight of the
evidence of the State practice. The Commission's comment on
the article was made in full realisation that there have been
many boundery disputes between newly independent states.

Vienna Convention on the Law of Treaties and the weight of legal
opinion has been also pointed out in support of the principle
according to which boundery settlement is unaffected by the

occurrence of sucession.

Discuss.

(a) Point out the differences,. if any, between de facto and
de Jure recognition of state or government as the case
may be.
The newly emerged government of state X nationalizes all
its textile mills including the one belonging to the
plaintiff, a British subject. The stateﬁX“s'commercial
Deligation in U.K. purports to sell the textiles so
acquired to buyers in England. The plaintiff.seeks-injunct
in a British court restraining the Commercial Delegation fr
selling the seized textiles. The defendant as an instrumen
of a sovereign independent sate raises, by way of defence,

plea of jurisdictional immunity.
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(a) cont'd

How will you decide the suit in case government of state X was
not recognized by Great Britain at the time of the institution
of the suit ? Will it make any difference in your answer if
the British government accorded de facto or de Jure recbgnition
to the government of state X during the pendency of the suit.
Discuss giving reasons.

Is there any duty to recognize a new state fulfilling all the
legal requirements of statehood.

PART B

"The right of self defence is said to be vested in a state once

it has been subjected to an armed attack. There is, however, no
legal definition of "armed attack', and the absence of such a
definition makes it too easy for states to make spurious claims

to the right." Briefly comment in light of customary international
law and the provisions of the U.N. Charter on self-defenes.

Political relations between Nkhwesa, a small but militarily

well supported dictatorship, and two much larger sfates,
Chikamoneka and Gomani, which share a common border with Nkhwesa
and regard themselves as frontline states to that state, are
strained. In a recent armed conflict Nkhwesa was nearly defeated
as a result of a sudden incursion into her territory by

guerilla insurgents launched from the territories of Gomani and
Chikamoneka. Nkhwesa survived the attack only because of her
superior weaponry and reinforcement from mercenary forces. The

Government of Nkhwesa has now learned that the guerilla forces
attacked her together with the regular forces of Gomani and

Chikamoneka have been increased to a size ten times those of the
Nkhwesa forces. Besideé, Gomani and Chikamoneka have both been
supplied with new missiles fitted with éonvéntional warheads by

a third state, Aisha, a superpower which regards herself in
common cause with Gomani and Chikamoneka. Nkhwesa has no defence

to these missiles.

(cont'd)
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(b) continued

The Government of Nkhwesa has recently acquired long range
missiles with nuclear warheads from another super power
committed to Nkhwesa in retaliation to the other super
power's assistance to the 'frontline states. Nkhwesa
proposes to respond to any 'aggression” on the part of
Gomani and Chikamoneka by using these nuclear missiles agai
both military installations and urban concentrations in the
territories of Gomani and Chikamoneka without waiting for

a resort to nuclear weapons by those states.

Advise the Government of Nkhwesa as to the legality of
this proposed course of action. Nkhwesa is a party to the
Hague Regulations of 1907 and is also a member of the U.N.

Although the right of self-determination is undoubtedly one of
the most important aspects of contemporary international law,
the exact contextual situations and circumstances of its

application has not yet been delineated. Discuss.

. EITHER

It has been suggested that the Additional Protocols of 1977 to
the Geneva Conventions, 1949,is another vital step in the
development of humanitarian aspects of the law of armed conflict

Do you agree?

0 R

————

"The war criminal, like the pirate, is a hostis humani generis.
International law therefore permits, indeed requires, any state
to try the war criminal and to apply the same impartial standar:
whether or not that state has been a belligerent in the armed
conflict in question.”

To what extent does the above statement reflect the present
position in international law with regard to war crimes

jurisdiction?

u—-nu—m————————---w———n—mu—-@:m-—ﬂ———_——--‘———-_u‘-_.‘———-~-s-————————‘

END OF EXAMINATION - L 530
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1.~.How far has ‘the Land (Conver31on Qf Tltles) Act (No. 2010f'1975)

aided development of rural land°

*Evaluate prov151ens of the Act maklng far reachlng suggestions

_”wherever necessary

R . s A - R
. .\‘ R .

'The Attorney~Genera1 ef UNZA has 1nv1ted you to partlclpate
pln the draftlng ofwgfnew law relatlng to reglstratlon of ‘land.

-_'He wants to be adVLSed by memorandum, partlcularly, on the’ 7

i (;1)‘ categorze

follow1ng p01nts s AT e e
(12 ‘exlstlng dgfficultles under the present 1aws,“?")

& f land Whlch should beneflt from the proposed
‘legislation; - i,

LIECIN]

f(lll) Advantages and dlsadVantages of reglstratlon and ,g‘,\
—v(lv) vthe model the 1and registratlon 1aw should adopt. L

,',Examlne the nature of rlghts and 1nterests ln,land under N

.

 customary law with a, v1ew to recommendlng leg,;lative ffw

,modlficatmons to fa0111tate/development of théfland.

b ; : e TR ,v Tl ’p B

/fIs the exlstlng system of grantlng development or plannlng
permlsslqns under the Town and: Countpy Planning Act (Cap. u75)
. .any effed%zve means Of regulatlng land development7 o

1Dlscuss the weaknesses and d;fficultzes of the system,

suggestxng also an alternatlve machlnery for regulaxlng the

’develwpment of - lagd NG R N ANt e




2. Lsso

- \
A\
e

The UNZA Land Comm1381on has recommeénded the abolltlon of
Reserves and Toust land and the creation of two classes of
land, namely (a) State land ‘and (b) Customary land. State
land will continue to be regulated by the statutory law and
common law of leases The Commission has, however, expressed
no V1ew on gradual a531m11at1¢n of the two classes of land.
Comment on: ,

(a) the recormended abolltlon of Reserves and Trust 1and9 and

- (b) the dewree of as51m11at10n if de81rable between ‘the
two classes of 1and and how thls can be achleved

END OF EXAMINATION
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EXAMINATION PAPER « SESSION, 1980

SCHOOL OF LAW

Legal precess

Centract

The law of terts

Criminal law

Constitutional law

EQidﬁnce

Property law and Suécosaion
Commercial law
Administrative law

Family law

Jurisprudence

‘Business Associations

International law

Conslict of laws

International trade and Investhent

L;bour law

Cemrarative family law
Cenititutional law
Intornational law

Jukisprudonco

L
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L
L
L
L
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L
L

LL/Ms 510
LL.M. 520
LL.M. 540
LL}M. 580,
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. LEGAL PROCESS.

3:‘;.t:_?hREE HOURS vht;s: ':j:;qfifi:v~, Iraty o A Ry

RUCEIONSS:. .. - fﬁ

o i Vg P

se read the 1nstructroqs earefullys You have three hours ta-eémplete
examrnatlo“ Y.u m&st‘;ngwer three qﬁégtions in all., i
gggéﬂaﬁgwer questlon 1,(ahd thggjgnséer two of the questxons llsted
roup if:( 30 p01nts is the m;x1@um p0551b1e for questlon 1 20 pbints
posslble”for each ’? the 2 qhestigﬁs*snswered from Group II, Thls

T3 CIaN; = g g O s

s a totaluof 79‘?ornts:; ﬁeoohyenylhg the examlnatlon are a few
rlals you may or may not choose to refer to.. You may also. br1ng

lean stathtes athosé ﬁlthout wrltlng), ané may refer to those statutes
ei{: JIn additioﬁiyoaoaa;gre%e;ﬂtoqeny cases, statutee, or other
r}a}sfused'ort;efered %oqin iZjQ 1ectﬁres, but these mater1als may

be ph&sggflly br:xﬁht’into]the efamlnatlon room. Good luck.

- — ‘ - . wga

(All.students pust apswer; this questien. .A total: of.30. points may
be ayarded for & perfect.aBEWQT. .- i ien Creided i e

sre@ Able Ad¥okaty’a’noted Iawyer practicing if*Lusaks, became? -
embroiled in &*Bitit with oné’'of’his former clients, & Mri Badd
Cx¥ent, Badd Client bPought an actien ‘against Ablé, alleglng that
Able had bPRachéd &' ~ontrabt with’ Badd.‘ The c8ftract 'was made in

Ldapula Provlnce where it should have been pgrformed and was allegedly
breached Able resldes and normally practlces 1n Central Prov1nce
'Badd brought the sult in an Easterﬁ\Prov1nce maslstrate 5. court

beay. where Badd r951d95~ﬂwﬂv§

PR

i X » ¢ o o
EE St R e €0 €T AN rr A o
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Able appeanedcat theeEastern'Province\oount&Approximately half-
way through the trial, Able, for the first time;j+ raiséd the issue .
of jurisdictien, claiming that the trial ought to have been brought
in Central Provihge. He therefore asked for a dismissal of the suit,
or alternatively, that it be transferred. The judge denied these
requests; the triel proceeded and Able lost. Able now appeals, solely
on the clalm that the trial magistrate gught to have dismissed or

transferred the suit. . Discuss.legal.and policy arguments for both sides.

/2-vnqooo
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GROUP II: Choose and answer only two (2) of these questions. Up to
20 points may be awarded for “gach of the two (2) answers.

5o
LA

h& Assume that there is in force in Zambla, an Act known‘as

"The Mishanga Boys Licensing Board Act," referred to as.the MBLB

Act. Section 5 ef the MBLB Act reads as follows 5. The Director :
may grant such licences for ongaging in Mishanga trade aéﬁhs sees
hofit oM ~Section 1:efithe MBLB Act.defines.the Dlrector as "the Direc
of the Mishangd iBeys khicensing Board.! Seot1on 2 RFOVLdés that the
BPpesidentrshall appoint-the- Director., In 1978, Wireless Mulenga we

=iedppointed by the President te.a 5 year. term as MBLB,, Director.
Octoberiofi1979,. Wireless.went.en;leng leave. gp;le he was gone,

Nina ' Katanga;:thei:Assistant Director, epened.his, mail and cont1n1
his:correspondencen’ On- Nov.: 27, with Wireless still absent, ZeP;T

267 Daka applied’ forta:license. . When:he regeived no.reply by Dec.xg§fh

he . wehtebo thel Director!s:office,and. asked foxhhls lxcence, NiPﬁ~

slammed: thesdoor:in his fece,:and -teld him, nexllcences were . being

grantedfznZeh‘&emanded a:hepring, Nina; replied "Lﬁpear you Just flx

through the deor.'" She then stamped Zeb's appllcatlon "refused by

e i

Director" and slid it under the door to Zebd,

O e o (\ o s
e

Zeb has applied for a wrlt sf cert10ra11 éﬁd‘a wr1t of mandul

to rev1ew the refusal and to order Nlna to 1ssue Zeb a licence.

Brlefly identify p‘sslble arguments for ‘édck side, inecluding censi

tion of any p0551bly relevant precedents, then discuss and evaluat

p0551b1e arguments baeed on interpretatlon of the MBLB in light ef

arthE% sectlon 10 «0.f the Gonstitution of the Republic ef Zambia.

24 Compare and contrastmthe Fundamental Rights Section of the

Zambian Constitution to the models provided by the Bill of Rights

of the American Gemnstitution and the

Fundamental Bights of the Sevi

Constitution. Cons1der not only the types of rlghts, but implicat

regardlng the legal and Jud1c1al systems, the state and individual

in those systems etc.

::/3.‘;0;"004
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Discuss and c‘mpare basic aspects of the inquisiterial
legal system as opposed to those Af the adversary system.
Discuss as well the assertion that Zambia's legal system appears
to be an adverswury system, but in practice behaves abit closer
to common notions ef an inquisitorial system. Compare (and identify)
at least one country using the more purely adversary system, and

one relying more heavily on the inquisitcrial system.

END OF EXAMINATION.
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S 23 (2) "Any cause or matter may, at any time oriat any .stage thereof,

e1therJuith or w1thout the appl1cat10n of thetpartldSithereto, be “tHans-

.,-_.3' 157 ' :'HP

ed’h& the Court“or a Qndge from any. subordinabe court ior to: the Court

S e ersihe

‘ron the Cburt to any subordlnate courtyior from-any secsion ¢r sitting
: e Fal

! ) s i 3

he court to an& other session or. gitting."

(3) “"j transfer to a subordinate court under the provisichs of

ectlonj(é) shall take effect not withstanding the provisions of section
) the Subordlnate Courts Act, and for the purpose of any such transfer
subordlnate court concernedJshall be deﬁmed :to ‘have jurisdiction’

ughout Zambla, but no such tranefer shall be deemed to' enlarge the limits

%
upon the civil Jurlsdlctlon of subordlnate courts by the provisions of

ITIT of the said Act or to confer any jurisdiction in excess thereof.

(4) Where any transfer has been made under the prov1s1ons,of subsect1on

\

any person affected by such‘transfer may ‘make appllcatlon to the Court b
o the judge, as the zase may bej: or ‘for an order transferrlng the cause:{d

g e \};-r,"[ 54U P

atter to the subordinate court of some’ Dlstrlct other than that to. whlch

am el
IR AA

as; flrst transferred,. or to the Court, and the Ccurt or the judge shall o
Bts j 4 ¢ Be s Al vk
ugh“appl;cat;on make such ordeér as, in the 01rcumstances, maybe Just‘,‘

ey ,_,_J.,, rasm = A A

reasonable.".

Cap. 45 Subordinate Courts Act

S. 4 "Each Subordlnate Court shall have “the gurlsdlctlpngand puwers .
ided by this Act and any other wrltten 1aw for the time; being in :force
shall ordinarily exercise such Jurlsdlctlon only W1th1n the,limitsg eof

District ‘for whlch ‘éach’ such court is constltuted L

S. 57 (Subsidiary) Rule 5

Order-XIV :
i

« Subjtct to the 1aw respectlng transference, the place for the

1 of any suit or matter_shall be . regulated_as follows. Fads 82
(i B UA PR

(a) 4All suits aris1ng ‘out of the breach of any ccntragt,mam“be
enced and determined in any court having Jurlsdlctlen in the District 'in
h such contract ought to have been performed, or in which the defendant

des or carries on business. . . .

/200-0.0-0
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(e} In case any suit shall be “comtienced 1n any other court than
. tha® in’ wh1ch 1t ought to have been: commenced the same may,, notwithstan
be’ ‘tried in the court‘ln whlch dt shall haveé* ‘been ‘se commeneed,aunless t
court' shall” otherw1se direct, or.: the defehdant shall plead speclally in
obaectlon te” the' 3urisdidtion befbre or at ‘the time when he is required
Xt

skate his. answer to or to plead to such sultl q'\'ﬁ“*f ¥
; ’ SN e
- ¥ ] L il

L 'ﬁ

(a) " Ne proceedlngs whlch may -have . .been. taken prev1ously to such
in objection shall be 1n any way- affected thereby, but a judge of the Hi
Court may order that the sult be transferred to the court to which it ma
be proved to belong, or, falllng such . proof that 1t be retalned and pro

in. the court in whlch 1t has been commenced o

Cap. 45 Subordinate Courts Act

S 27 "Any civil cause or matter may at any time before or after
hearlng thereof, either with or without application from any of the part
thereto, be transferred from a court presided over by a magistrate of th
first class and 'having Jurisdlctlon to entertain such ‘¢civil cause or mat
to another court presided” over by a magistrate hav1ng such Jurlsd1ct10n
order of the magistrate before whom such cause or matter comes or is set
down or in the court where the same is pending; whether et a previous tr
under this sectien or otherwise: = G

;‘-(v‘.--r@ i IR

Prov:ded that any:party:.to such’ cause or matter may at-any time wi
fourteen days of the making of such order’ make appllcatlcn to the “‘dourt
an order settlng aslde the. transfer, and:tne mag;strate or court.shall u
such applfcatlon make such order’ as in the‘clrcumstances may be Just and

reasonable."

S. 28 "An appeal shall lie to the ngh Court from any judgment, 0

or d601810n ¢f a subordinate. Courtvwhether 1nterlocutory or final: 77

NN
S SO

Provided. that no appeal shall lie except by spec1a1 leave of the' -

subordinate courty or of.thesHigh Court, trom an, order made exparf or b

peer it y g e

consent, or as. te costs onlye!:: . . ¥l - s e b inpas Batie M0 d

e
/300-00-00""' 5
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S 28 (1) "In civil causes and matters, a Subordinate Court of the
t clags shall; subject to the provisiens hereinafter contained, and in
tion te any jurisdiction which it may have under any other written law,

in the territorial limits of its jurisdiction, have jurisdiction....

(a) in all personal suits, whether arising from contract, or from
. or from both, where the value of the property or the debt or damage

med, whether as balance af acoount or otherwise, is not more than four
red Kwachaj eeo"

Se 12 "The jurisdiction vested in Subordinate Courts shall be
cised (so far as regarde practice and procedure) in the manner provided
his Act and the Criminal Procedure Code, -or by such rules and orders
ourt as may be made pursuant to this Act and the Criminal Procedure
y, and, in default thereof, in substantial conformity with the law and
tice for the time being ebserved in England in the county courts.and
*ts of summ@ry Jjurisdietion."
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ey
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suReE poies. > oL fxalieven
"R: © THREE QUESTIONS.

R

S B RIS S Oy,

State and explaln, glVLng examples from dec1ded eases, the o
doctnine of: Restralnt of trade. .- What. amendments, if any, would
-you suggest be made to this: doctrlnte; ngglrcg latm:ca.c:h‘c:onous ‘(‘hore
%r?W??‘ . oy -

(S R
Sy .
L i PG e

i1

B is a citizen of Zile, a country where there is a eivil war.
Bis a contractor and has a number of trucks whlch he usésrin
=-his. bu%*ness.. B ‘entered into .a contract w1th Kale Stores and
~Co.. also c1tlzens &f the ‘same: ceuntry for bulldlng two extra
gstores 1p dlfferent ‘citidgcgas an, 1mpllmentat10n & of their :
n&extenS}on prOgrammé “Withsthex 1nten51flcatlon of the war,:
ﬁthe gpvernment reQuisitloned mbre than half of his trucks for
'@transportlng food%, ‘medicines -and other fa0111t1es to the battle
front. As a result ‘of this ‘B .was only half way ‘his job-of building
,Qne. of the stores and. had not done any 31gn1f1cant work ‘on
the store iﬁ'the other city. by the time they had contractually
agreed the work should bé>completed.. Kale Stores and Co. are .
threatenlng +to sue B for breach of: contract. £ ¥ has retalned
you as a defence counsel. How would you advise h1m9""
M. ..ss NO OnNe can eeEﬁbyfthe”pdsition-of a principal against
his will." (Cheshire and: Fifoot). Looking at the Law of
Agency, how accurate is this statement? ‘

Write aen any THREE of the following:

(a) Anticipatory breach of contract
(b) Unilateral contract

(e) Rescission.

(d) Doctrine of abrogation

(e) Mitigation of damages.



5

oA AL S 9o Pl o K i S

Ida is a girl of 14 years of age d01ng her Junlorwsecondary
school. Her father, a wealthy man/told her that she could
pledge his credit for whatever shebwanted provided she
exercised some restraiht. Relyiggzggﬁthis statement she got
a beautiful pair of shoes worth K50 from Mwaiseni Stores and
a gold necklace from Star Jewellers in Lusaka.

When schools closed, Ida went to the Copperbelt to spend. the .

vacation with her aunt Sela.  Half way the vacation Ida ran o

of money. She went to the neareést N&tional Commercial Bank
and got a logn,of K350, OO to meet her needs for the rest of y o

-’hollday She also bought some cosmetlcspﬂwashlng powder for

: lénéredit
herself amd 2 phlcke”\‘or her auntme,( ela/fgghlan Indlan

o} LR R

trader who knew her famlly very well. She decided to use her
VOWGS

name an these occasions believing that this would not make a

difference to.her, father.

arf e iy,

AT . . PO

.Her father has refused to glve her money to repay the loan am

for the 1tems she “5

durlng her vacatlon saylng that she has
too extravagant.. He is also dlsputlng the contentlo@ by Star
Jewellers and Mwalsenl Stores that the necklace and shoes qua
for necessaries to Ida. Natlonal Commerc1a1 Bank the Indian
trader, Star Jewellers and Mwalsenl Stores have retained you

their legal counsel. What legal adV1se would you give them?

‘Hadley V. Baxendale (185u) 9 EXCH 341 1ays down two rules u

for determining damages for bFeach of contract. State and di
these rules and the problems that are 1nvolved in thelr
application.

IO o e

END. OF EXAMINATION
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' DIHE LAW _OF TORTS

~ THREE HOURS.

[

Candidates may bring" 1nto the examlnatlon .room the follOW1ng materials
only vizy STATUTES CASEBOOKS AND- HANDOUTS

ANSWER FOUR (4) QUESTIONS INCIUDING QULSTION NUMBER ONE (1) WHICH IS
COMPULSORY i. e. IT MUST BE ANSWERED BY ALL

ke

. In Zambla where the Party (UNIP) is the suprome policy - and dec1slon-

making institution, the immunities which in other legal systems are
accorded te Members of Parliament (MPs), and these accorded to Executlve
Officers- charged with inmportant responsibilities, such as Mlnlsters,

have been rendered’ superflous.

Critigally examine this statement.. (25 marks)

There was a collls1on in Zubi between two trains owned and operated by
the Zub1 Natlonal Rallways Corporatlon. A number of persons had died

and some had been severely 1n3ured About 70 persomns had been trapped

~inside the trains involved in the acc1dent. Negllgence on the part of

‘the Zubi National Rallways Corporatlon has been admltted regarding this

tragic accident.

Y volunteered and worked at the scene of the accident a whole day .

The work he was doing was trylng te rescue the 11V1ng and removing the

.dead. As a result of thls experlence he suffered nervous shack and

was hopltallzed for. one month. Because of his hqspltallzatlon his
employer let she ‘month of h1s labour power 7 contrlbutlon to productlon

in the factory.‘

(1) ¥ w1shes to'sue Zub1 Natlonal Rallways Corporatlon for damages in

negllgence.’ Y's employer too, w1shes to sue “Zubi National Railways
Corporatlon for damages in negllgence 1n respect of the loss he
;1ncurred fer one month that Y did not work because he was sick and
hospltallzed Both Y and his employer come to you fer advice,

What result and why°



Question No. 2 continued o _-455

2.

Se

I S
AR
93?‘-1 —
bt

(ii) Would there be any dlfference to the posicion you. have ‘taken

in respect to ¥Y's claim if ¥ had been hired/employed by,thev;
Zubi National Railways Corporation for the rescue 0perat10n59
(15 marNs)

"A person can be 1mprlsoned ‘while he 1s asleep, while: he: is unconsc1o
and while " he is a lunatic [mentally 51ck7 ......."; per Lord Atkin, in
Meering v. Grahame—Whlte Av1at10n Co., 11919/ 122 L.T. 44 at p. 53.

With the aid of cases dlscuss the correctness or otherw1se of this
statement with reference to the development -of the tort of false

1mpr;spnment e T : : _ (15 marks)

"Nallclous prosecution is an actlon whlch ‘ring eounter to thé obv1ous
pollcles of the law in favour of encouraglng proceedlngs agalnst thos
who _are apparently gullﬁy, and lettlng Hinished lltlgatlon remaln
undis@urhed and unchallénged. It never has been: regarded with any
favourfhy the cuurts, and it is hedged. with ‘festrictions which make
it very difficult to maintain." William.L. Prosser,:Law of'Eorﬁs,
(Hornbeok Series) 4th ed. 1971 at r. 841,

~ T

(1) ‘What are the ‘restrictiors whlch the courts have developed'

.to d1scourage actlons for ma11c1ous prosecutlon? w

(ii) - leen the problems whlch Crlmes pose to development efforts i
3“Zamb1a, should the courts 1n thls country apply these restric
iveven more strlctly? If your answer is 1n the negatlve elabur

more why you take that pusition. . S ;:ﬁ (15 marks)

e M ,
g 4 .

A% Nkuze Island 10 kllometres from the Ezi Beach Hotel, a state owne
hotel, the Mlnlstry of Home Affalrs of the Republlc of Y. malnta}ns an
institution for the rehabllltatlon of pr;soners under ‘the: control
and superv151on.of prlson offlcers. On lﬁthAJune, 1979 a. party of.su
prisoners were working on the 1sland under the supervisipn: of- Five ©
prison ufficers. That nlght 20 of the. prlsoners escaped and ‘went
aboard a Ministry's boat whlch they found nearby. They set it in
motion and drove away whlle some oﬁ the offlcers were sleeplng and ot

had gone to a dance takxng pl ce at the Offlcers' Mess on the isdand.
Sk o’ .

[

XY

PO
P
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Juestion No. 5 centinued - -

' About_% a k;ldmetre awa&hwee a fleet of‘pleasure'boatS'whichTWere'0wned
- .and operatad by Omera . Inc .y an Amerlcan Cempany which - has a m1n~r1ty
xholdlng in the Ezi Hotel, The escapees, in order -to avoid: being easily

. ‘1dent1f1ed and hence arrested, toek one of the pleasure boats which

;;thad been moored and boarded it. They later abandoned’ the boat after

ﬂﬂeP§¥Fﬁ ;t. The, boat suffered exten51ve damages and had to be written-off,

3

%&Ev1dence was adduced and it was" admitted that of the 30 prisoners under
rehabllltatlonal experlmentatlon by the Mlnlstry, 15 had tecords of
previous escapes er attempts to escape; and that of the 20 escdpees 12

had at least. two escapes.

:T(f) | 6méfa‘ine..sues the Ministry of Home Affairs claiming démages
fbr negllgence. What“result?
(ii),w; What dlfference, if any, would there be to your answer if the
pleasuxe boat was owned and Operated by Mulungushl Safari

Cempany, a co~operat1ve soclety promotlng tourlsm in the
"Republlc of Y7 ' ' o (15 marks).

v --Ngech is—-a captain in the armed-forces of the Republic of Piny, an
African country. Captain Ngech.and a group of friends frequently gv
to drink at Corom, his club, an the suburb of Tye, the capital city
of Piny..

On 2kth June 1976 captain Ngech and his friends (military and civilian)
were drinking at Corom as usual. They were joined by Mer, another member
of the club and a businesscman. tAfter about one hour Mer left the club
and drove-off. In town he (Mer) met Ochol, a friend of Captain Ngech, and
manager of Bel Corporation, g a parastatal organization of Piny, concerned

A with milling business. Ochol also has close connection with State House
of Piny, being a COusing to the president of Piny. Mer told Ochol that
Captain Ngech and others of Corom club had been planning how to overthrow

the gpvernment of Plny. Ochol informed captain Ngech later that

day of this allegation, The allegation was of course false,

Y4 TR



'wﬂbnhighly tralned offlcers, was not promoted.-

Lk, L 236 . e e

o
s Ey

. In September 1976 there were re*arganlzatlon and promotlons in the

. armed forces nf Plny. Captaln Ngech ‘one of the most capable and

¥
-

In January 1977 Captaln Ngech sued Mer f3r damages for defamation.
What result’ and why? LA S : (15 marks)

,"The pollcy underlylng Vicarious. llablllty would have - been jeopordlz

"by a 11teral adherence to.the control test, and courts have not hesi

T to héld. the employer answerable even though the work which the serva

R 3uls emplayed to do is of a skilful or technic¢al character, as tv the
2 .‘method of performlng whieh the employer himself is ignorant."
John G. Flemlng, The Law.nf Turts, L4th ed. 1971 at p. 316,

:Q:(ij < ﬂWh?f'ﬁS the policy underlying vicarious liability and how

appropriate is it to the socio-ecghomic conditions of Zambia
(ii) What are the tools or mechanlsms which the courts have

develeped to by-pass Qr modlfy the control test? Are you

er are you not satlsfled w1th the - admlnlstratlon 9f these

r

tools? SRR v h (15 marks).

END OF EXAMINATION.
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ER: FOUR questions. S % T ares

You may brlng 1nto the examlnatlon an UNMARKED copy of the
Penal Code (Cap. 146)

Sl ey £

Examlne the doctrlne o? strlct llablllty in relation to the
purposes of crlmlnal punlshment.

-.,.

-52‘ L J £y

shop' .H%Ja%ked_Thyolanl to lend him hl§ (Thyolanl s) car
and he agreed. Thyolani suspected that the car would be msed
to transport stolen goods but dec1ded to ask no questions. ;
Solomon drove to Rabla s sh0p and got hlS elght—year Qld son,
Davy, to enter the sh0p through a small w1ndow and take some
"goods Whllst waltlng for Davy to return from the shop, Solomon
spotted Basil, a securlty guard He recognised him as the man
who had recently 1nsulted Solomon s w1fe He accordlngly hlt
h1m w1th a stlck cau81ng serlous wounds :

18 Vo0 -5
Consider the criminal liability of Thyolanl, Solomon and Davy

for the;r @gtlons.

Exeluding provocation, examine, with the use of decided cases,
the extent to which the law permits a person to kill in order
to save his own life or that of another.

& PN A
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Robert has commifféa'adﬁifefy witthfs§ﬂTembo.” Her" husband
Yonah, went to see Robert iﬁtendinthé“kill him. There is a
violent argument during which Robert calls-Mrs. Tembo "a whore
and speaks of her in an obscene manner.w This cauged Yonah to
lose his temper. He immediately picks up a candlestick and
strikes Robert several blows, inflicting fatal injuries.

Yonahyiﬁ‘chéﬁged.@ifh'mﬁrdéb.*ﬁxaviggzaé %@VWhéthef a plea of
provocation would be successful. g h

WOuld it make any dlfferenceﬂlf Yonah-was - ifpotént and Rebert
had said that he, Robert, was more of\a man than. anah This
caused Yonah to ld&e His' temper and kll;lgqbert 1mmed1ate1y ¢4
with the candlestick? gL o fee i
(a) - Eu'lld necklessly strlkes Prlscllla Wlth a stone ‘causing

Prlscllla td‘suffer Sllght brulslng to her cheek.

Py W robiie gy T Trda , ; -

(b) 'Niﬁa, inf gest, ’threatens to shoot Crlspln.* Both“parfies
' bei&evérthe gun’ 6" bt unloaded. However, ‘the ‘gun ‘goes
‘offrandithebBuliat” strikes Macﬁonald _who has ]ust come
w,inEQ the*room, Eauélhg ar ﬂlnor wound. |

i o SR
$ 54 “ P TS & €3y, 2 i
e 7 o Pt $ i

(c) ”$tbfaﬁﬁersuadés-Gértrd&é'to ééggéﬁt.tOESéxﬁaluintercours
with him by falsely'préféndingm%ﬁat‘suéh aetion will cur
her of an illness.

B 148 . . g
STV o & o iR P I s = L 6 v gl 4
FOIRY s firs IR Gt Al LWE7 T MO A W ) J ¢ g | X

¢ PR EisUa s

Consider what eriminal liability (if any) exists in these-
situations.

IFéinnen



3. L 240

Pore S Ay gy oo MY v .
e 5 e S S A R K s L FEas i skl bt b

ca

-7 (@) b Explainy igiving jexamples _fr_‘om; decided
of "recent possession."”

ses, .the.doctrine

(b)  Mushota, a university student, had been owed K20 for many -
weeks by a fellow student;jBridgéf;:who said that she was
unable to repay the money. Accordingly, Mushota went to
Bridget's room and removed books worth K20 and left a note
stating "I have waited long enough. I have taken some
books to satisfy your debt to me." Mushota also took
a K5 note of Bridget's so as to teach her a lesson.

She intended to return it to Bridget later.

Consider the criminal liability (if any) of Mushota.

Consider the criminal liability for robbery in the following
cages:-
—

(a) Gasper steals Chaloka's wallet by picking his pocket.
Chaloka discovers the loss a few seconds later and
immediately sends his house servant Alfred to demand
the return of the wallet from Gasper. Gasper threatens
to kill Alfred if he tries to recover the wallet.

(b) Kasonde is a bank messenger carrying money in a bag. He
is waylaid by Davis who demands that Kasonde hands over
the bag.Kasonde refuses and Davis produces an imitation
gun and threatens to shoot Kasohde. Kasonde runs away
and in order to prevent the bag from falling into the
possession of Davis, he throws it into a drain from which

it is never recovered.

(c) Manal, a government employee, is sitting on a wall waiting
for her driver. She has with her a briefcase which is placed
on the wall next to her. For security reasons, the case
is chained to her wrist. Wezi does not realise this. We
comes up behind her, grabs the case and runs. The chain
prevents Wezi escaping with the bag but the tug of the

chain injures Manal's wrist.

VAT
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8. Critically examine, with the help of decided cases, the distinc

that the courts have drawn between a:plea of insanity and a ple
of automatism.

. END OF EXAMINATION. ;
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ISTRUCTIONS- ‘

The falle1ng may be'consuited in the Examlnatloa;

Lok

3 Zambia Independence Act, 196h

1% Zambia Independence Order, 1964

1})' _ The Constltutlon of Zambla (196# Edltlon) EERL
%5{ f %ﬁ*The Constitutlon of Zambla (19?3 Edltlon) i

rI' e r.hAll relevant Constltutlon Amegdments Acts. i Ame

Answer ANY FOUR Questlons.

: It is !ftéﬁtasserted in relation te'the history. ef.'EnrevAmerieans
E~fc’c’:"fi::*nt‘détu‘ti.'?m-zad:-ism!»‘::t‘hzad:-f'i'c'fs‘.‘.eax“l"y=’)";‘ax*c’pc:\.nnci.'ers—-:-_&_zu'_l_-d,,.33.?5;?,1'.1,i,»?f.‘\e‘(_;("s'Mere
ériticdlly ‘preodcupied: with “questiens concerning the.aims of
gbvérnmeﬂt‘"the"gréundsUef-poiiticel“obligatidh,;the;rights of
‘individuals against ‘the statey the relation® of executive. t,
legislative pewer, thévrelation of the exeocutive and legislatlve
- power_ %o the judicial powerjy and with deviking and. deploying ways
and means designed to limit govermment authority."; .:(.: =
oy Tt o e Rty e
«(a) . Cuﬂyent upon thlS statement hlghllghtlng op what you understand
. to be the:oxiglns, ebJectlve, and scope of gonstltutional law

as the d15c1p11ne developed in the West' =

&

gioie

above statement, con51de; the role

EJplayed by‘thesgngllsh and Frencﬁ polltlcal philosophers in :
thg ‘names, respectlvely, of Jnhn Locke and Montesquleu 1n

the deve}opment of practlcal constltutlonal systems 1n‘_

.Englgnd and 14 the newly founded natl n

Fo sty
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/"\"‘/p i STA ; ‘ ‘
Discuss the main organs of government establlshed under the first
constitution ef the Protectorate: cf‘Northern Rhodesia (1924).
Consider the extent to which personal liberties were prbtected un

that constitutlon with reférence. to.'decided cases.

Describe and cémment upon the constitutional setup éf the Federat
of Rhodesia and Nyasaland (1953-1963%). What were the maih appara
devised under the Federal constitutisn whose aim were t8 protect.
interestsiof«Africansg :in :the Federatioh?. N

How effective did they prove?:
TS S i bAE L b

(a) Dlstlnguish between. a'dual and a-single -execetive;

(b) examine the executive in Zambia #n terms of that dlstlnctlo

(e) comment @n:jthe reasons advanced for the preference ef an ex

president in Commonwealth Africa. Gaa "o

£ o e ey

"5&»~~“Wheanan*'.iuo£»Geng@ees~is appropriately challenged-dm-the-gourt.

i

Hnrta
e

as not conforming to the const1tut10nal mandate, the 3ud1c1al bra
‘of "th8*Gévernment has only Sne" duty - to lay the article of the
”cohétltutlen Whlch is 1nvolved‘6e51de the statute whlch is challe:
aﬁd ts declde whether the f%tter squares w1th “the former - its
dellcate and dlfflcult offlce is to ascertaln and declare whether

theQIeglslatlon 1s in accordance w1th or 1n contraventidn of the

’:prov151ons of the constltutlon, and hav1ng done that, 1ts duty el
va Roberts, J. 1nzﬁn1ted States V. Butler, on 297”U 4 I, 80 f Ed.

IR SESNETe Y 0% reaf

477 (1936).F

‘,Comment generally upon thls statement, and then indica%e whether 1

Zamh%aﬁ qenstltutlonal practlce reflect the same appr.ach to the

judicial functlcn 1n constltutlonal cases, 1llustrate your answer

w1th reference to dec1ded Zamblan cases.

by ;'59‘,4(‘»,:. 3 o TR ;7:-'- ."*‘f‘f'

‘State the £acts of Fellya Kachasu Vo Attorney—General for Zambla

zbrlnging nPt clearly the aqguments on behalf of the pet1t1oner,

and dlscuss the Judgment of Chlef Justlce Blagden.v Whlch decision
do you .th;.nllc;_wa,s. more, ;ptrl_l!hsa.cglly protectlve of ‘the llberty of

an individual vis-a-vis state authority between that in the Kachas

case and that in the Patel currency case. Give reas

/93-‘-‘ ‘s.% % '-'0‘-0‘



3. L 250

Write a comprehensive note on

(a)
(b)
(e)

emergency or security laws in Zambiaj
rights of detained persons under the constitution;

the interpretation which the courts have placed on these rights.

What changes did the One-Party Constitution eof 1973 introduce in

respect of:

(i)
(ii)
(iii)

(iv)

the election of members of parliament;

the election of the President;

the relationship between party and government instutitions; :and
Chapter III of the Constitution on the protection of fundamental

rights and freedoms.

Examine eritically the judgments of the High Court and the Court

of Appeal on the One-Party case of Harry Mwaanga Nkumbula and

the Attorney~General for the Republic of Zambia,.

Choose three from the following and comment:

(i)

(ii)
(iii)
(iv)
(v)

(vi)

The National Commission en the Establishment of a One~Party
Participatory Democracy;

The ngse of Chiefs

The Judicial Service Commission

Lewanika Concessions

The British South Africa Ce. (the B.S.C,:CO)..

The Chipango case, 1970 (High Court decision only)..

END OF EXAMINATION.
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:ﬁanda” a pr&fe681onai thlef, usee a BenZEto Kallngallnga where
e e%reaiﬁ‘iﬁto e Hiuee'gf drace Zwlu and therein rapes _her.
Banda furfher steals fen dresses fgém'é§ace~znlu s heuge. The
Eh’gor éanéa.' Actlng on informatieni;hey
%6 etudlo 22 where theyﬂgﬁigg Begda.» They eve}hear him

RS talilng thers fhat'he had just been to Graee Zulu's hougg-
ﬁhefpéilce arﬁeét an&’detalg?ﬁﬁﬁkféﬁjéabJ;Eeﬁ;)Sg}é}e bringing
i %68 trfAT. on fﬂgyday"Befgfm thé”é%léi”hé&;Qiégvldg“;
5””* confe581ohs Whiéﬁlthe pollce seek to ihffgaueg.ijeHﬁ;de one

vay adol hyp TYvoc

: Lal»‘”' 1

&wm’bu $tﬁe'mornin§”fhe dthér in the afternoon of the same day
i¢t  he se ond orie admlts “the’ whole offence whlle'fhe firgfxene
radmits £6 ‘paifg “in Kallngallnga. With fﬁ;“%‘}ét zh;!ﬁg’ﬁarnlng
N and cautlon was administered. W1th the sec%ﬁdaone’lt was.
Qe ) Bagans

e polide’ later break 1RES Baw'i‘ Benz and_é;eeover a bag
" of emeralds ahd they “then &eclde to" charge h1m with. 111ega1
possession of eméeralkdsic cAtithe #trialsBanda. cal&staffrmend to
or Abwti fy - thatwhe is of good ehavacter and’ a&Boaalﬁeges?fhat
| .+ Gpacerulu had' 1nmxxed”h1m;1nto'the“hcﬁ%ewanaﬁkﬂaﬁlhifhas had
‘ggkuals confiection withhenion previcus“btéas#ibﬁEJN-@rabe Zulu

<ff7henmeme&mmswanntandateeks the’ aeurtufbr %é?ﬁiss'bh"“chdall

s

stk
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Mwaanga, a w1tnea€ffor»thewstate, was dr1v1ng the car in whi
a boy named John was sittiigﬂuhen the latter was shot. They
had been trylng“to“obtaln samg; whfsky for M%aanga. while
searching for it, or pretendlng to 53“§$?”¥hey were frighten
away by what they . supposed’ t&,he a rifle shot. The two, wit
one Jessee, who was also a member of the party, returned to
the car and drove away. As thgy proceeded along the road
another shot was fired and John was wounded 1n the back _of t
head and on being/s%outed %0Oh James,dld you have to do . that°
“About an hour-before he died accordlng to ‘the testlmony/of +h

S

T
3.7

father, who asked who Rad hurt-him, -he- replied: .. "Oh Daddy!
.. James; shot. me wlth a .22 rlfle I have.to.die™ The sister
the. deceasedu a girl aged 5 years old testlf;ed to the s.ame

3

fact and addeq Jhat about 15'mfnutes after the. deceased was

¥ -brought to the pollce where the statement was- made the accus

James came on the scene dr1v1ng a truck. No .one was’ W1th h:
and he ‘had' a .22 rlfle , The Court permltted ‘theé g1r1 to rej
: Talt

the conversatlon whlch occurred between .the boy aﬁd her fatl
The conversatlon con31sted of a question by the father, adad:

,7 to no one in partlcular as follows‘¢ Uwho.has hurt.- my ‘darli

boy°" and John replled ‘according. to the fathen: "Oh Daddy J
shot me w1th a vifle. Tihdve:sgot.¥é.diel, .- According to th
glrl the boy replled as follows.'!Papa: James -ghot .me. W1th

a .22 rlfle to diem. i T A L

The testlmony ‘giscugsed above was gdmitted over: ebgectlons,: James has

fromxhls conv1ctlon ' Discuss the issue presented.

" A
Temboxand Banda were charged w1th 1ndecent assault ‘and theft of a doll
from Mary, a llttle glrl aged 5 who gave unsworn testimony.
deserlbed the alleged assault 1n her evidence ‘and stated tl

" .Tembo was her assallant but she did not say ‘that she had

T

1dent1f1ed h' as the culprlt ‘shortly afterkthe assault.

glrl's mother'and the’ pollce constable testlfled th‘tzshor
after the incident, Mary went up to Tembo saylng That's
man", and- descrlbed what had happened., To, thls‘T_mbo repl
"I am ‘innocent." Also at the trial the grandmother {of the
gave evidence that she came home and found Mary looking de
after asking her what was wrong and promising her some swe
she told her that she had been indecently assaulted by Tem

{3 rnied on next page)
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3.

ent; assault ’HTTembo's own prdbiem. An addatlon slnce )
the;cnime the pollcevsearched ‘Teitbo *s-flat .and - ,ﬁ‘qgoupq ten
paotupcs of nude young glrls Ihey geek | to«brmaggh,,, to court-

el RENEA

steusa ‘the: admassaball¢y of each 1t of‘teék:mony.~

ol 3 .
& (T e DD STE ]

47 “You arer appearing as .an advocate for Chanbi’ Va&ley Local: Authorlty
o theipigintiff. 4n an action claxmlng a d&eibration that a certain
‘““*WéY’aovoss,iandcofinh;ch the defendant ‘Y8 thé-oWner-is @ public
right of waye The.defendant, g1v1ng evfd@hceshstates that uyntil
these proceedings he hag never heard df'ahyone clamming to use
the.way in question.u You have in’ your possessionia letter writter
.-tQ an advocate by the déPefiddnt some years agp. comy;aining that

',.*‘ {”(

a.man, is us;ng the way~ and® claiming-a right-to do 8o and aaklng
what. steps can be faken to stop him. You alse, kppw that fhe
-sdefendant . had goae to’ hls spiritual’ adviaom”,aﬁpaﬁholic priest
whare, dur;ng a private Sonversa¥ion he- -admitted that a yehr ago
vrgangtha; man_called Jhma'had”simxlavy -glalmed sych a rxght and it

18,2180 knggﬂmgha¥”fhe ‘defendant oonsu}ted,aﬂgawyer galled ‘John
vhom he asked for adVidé on Hew best %o defeat; the plamntlff'
G g wh
cla;ms.ﬁ Thls lawger “1s qulte-wiliing noxgiwa\evidence on your
it 2 ‘7;7’ I S
Slde. i . o f+ Tj:"' v ’f..f‘\,:?' A T L PR

z’. [

_'5, Lo _‘_:,«,, -f’ [

: b & O f w35 o o Ve “"/1"“{:‘
- What use, 1f any, can y0u make ‘of ‘this ‘matevial?: SWOV A
EERREI R 7‘?97 N l‘?!:’}f: K it ’J\,i S5

5. In 1945 Mr. Kasuba left "the- matrlmonlal homs ang was hot heard
of again although Mrs Kasuba took no steps to trace his where

abouts. }h January 195&“MTB Rasubay ;¥hinking My, Kasuba must e dead,
rg,_ I
g,ﬁmarraed T¥P To ‘& White man from Spaini-- Tip Top had arrlved

v AR, (EDe, counétry tv;’o mon‘t“hs Ye fore ‘they mary e;l. La“r in 1954 o child

'\r\n

Diin WAS, horn.r ThlS was %] mdnthswaftar theiﬁmﬁigst ever meetlng.
rici,The: thld'was black "dAd "K&d no “frdce-of . being .a. mplato. “Mrs.

on Kaguba. was knowé‘%8"be -§5Q¥marisofsthe | rwerld and ghe admltfed to

r;f;-’ro_,,_,( ) fr W
2 ha%ang,boy;rlends Whlch she ‘2onsidered nonmal.r 11? TSP recently
= rdied and John, T}g Top &7 sdh- by a~prevaou5 marrxgge asks for
gaprqhaxe and alleged that Werdur theioniy—sqp-ofuur‘\Tlp Top

lameg, the blaéi eH1TE seKs a'declanatlon-thar he 1s iegitimate.

’ ’- Tr‘a"ig;\ T,_.’ ﬁT( -:\:‘l

g

Discuss all relevant issues of ev1dence.—"LILr TOLEN £ 10 5 e
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‘“Chanda,.a bu51ness tycoon,. ;n Lusgka, and. twg. of hls employees,

TPhlrl and Nevep Tembp have Jbeen, ]olntly,charged“w1th raplng Ros
a very - beautxful.Lusaka laﬂy,,who 1s«well known for her snobb1<
attltude towards _men s thnee.months -T-{- R Iqmedlately after the
‘1nc1dent Rosie reported.her pllght.to Mps,.Chanda,. gllegyher ¢
the detalls Qf the 1n01dent. Mrs. Chanda.who had for sometlme
been complalning dbout Hep Hutband's” epiéity ‘{6 her, immedliate:

petltloned for dlvorce, but the High Court granted her a decre«
st STt EAVDSE R S TR

Vlof! 3ud1c1al seperatlon, two weeks ago. ‘The’ trlal Of Chanda besa

Wi RIS e di Mk

‘: ago, and Mr.‘ﬁhanda has'engaged the serv1ces of H E Shaplrl,

A ) 'r-. A £

and Messrs. Phiri and Never Tembo have both engagea the serv1

'\',.r E

“? of Mra Kapwepwe. 'Durlng the trlal mthe Pollce Prosecutor,

LRV I

7. (a)

,,;_

.(| e ""fr"":

Tnspeotor éhalwe,was confronted w1th the followmng problems

B N S T I o A LA VRN R AL L ARt SRl AR S AR AR 3

. He dLscovereo»that both, Mns,sChanda-and Neveb Tembo., have very
.crucial evidence. fop the, prosecuxlon ang, wanted to gall them a

wmtnesses Eor: the—prosecution.ﬁ But. both; Mr. Kapwepwe -and. Mr,

. Shapiri have,objected £ this, arguing that Never Tembo and: 5

- Mrs. Chanda. can neisther be galled. to, .give evzdence for the pro-

secution nor is thexr ev1dence admissible: . InSpector Chalwe.
alled for, adjournment 1n order. tq,come and consult you, a sté
advocate,forzadv1ce. In addition: to these problems.: Inspector
-Chalwe has ialso learnt thatt; both, Mrs Chanda,.and Never Tembo ,
apparently overawed by the reputatlon of the two counsels,
have vowed not to glve ev1dence for the prosecutlon. '

Advise Inspector Chalwe of the relevant law of ev1denoe relat.
to these problems.and how:te solve them. © «pous
R B RN S Fth B LA g o P e
ReVOlutionary~Phiri;sthe“editor7of the oampus‘newspaper5..uh
"THE DIALECTICHy went to- a Longacres restaurant ;. "Longacres
Steakhouse! for a. meal <Phiri. clalms that~the plates the mea
‘was sgrved 1n were: so umuegnuc ‘and. the food was so badly pre
that he developed a. terrlble stomachache the follow1ng day an

he now has, rashes all OVer the body. . Revolutlonary Phlrl cla
. that several pe0p1e who had ‘been to. the restaurant to have me
have complalned of the same effects. Ph;rl wants to put an e
thlS and- wants to sue the proprletor for negl;gence.? Con51de
. whether op not the teStlmonykof persons who. went to\the same
restaurant will be adm;ss;p}e: lee reasons for your answer.

I RN

I15. . ...
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(b) John Zulu, and Peter Chileshi are very good friends
and both are police officers. Jrhn Zulu who is the
more competent and intelligent of the two has recently
had rapid promotions and has been earmarked fur a big
post in the police service. Peter Chileshi, very
resentful of Zulu, planned to upset Zulu's fortunes, He
took some pistols, uniform and stationery belonging
to the police and planted them in Zulu's flat. He then
went to the officer in-charge and reported that he
suspected his friend, John Zulu, of engaging in illegal
activities. The officer-in-charge éonsequently
instructed two of his men to watch Zulu. But the two
officers, overzealous to get John Zulu prosecuted
illegally broke into his apartment and discovered quite
a large quantity of police property in the flat.

- Zulu has been charged with theft and at the trial the
officer-in-charge who is called to give evidence informs
the court that the investigations started after he had
received some information from an informant. John Zulu
who knows that Peter Chileshi is the informant wishes to
seek permission of the court to disclose his identity.
John Zulu seeks your advice on this matter. Advise him
of the relevant law of evidence relating to the issue or
issues.

- R T e PGP R M W W Y W W i AR W S ¥ e A A T A G T W the S e e A e N W G P S S G TP Gae P e W A WS RS BN S G G Ree A G S e e

END OF EXAMINATION
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 SEGTION &

1. "LAND ROW LOOMS IN THE SOUTH _
oW Loons 5 SOUTH | .

‘~'>,

- TRty ~Whatchas incensed them is that suddenly they r1nd they can na lenger

grage their cabtle in the areas-they have. heen for years,

g Nof“dé“fhé& have adéguate arab’bﬁiéné'siﬁée fhe pasture land has
" been demarcaﬁed into plots for‘settlér fafmers.,

. The affected v1llagers have dlsgovgregfﬁhat the "confiseated" lamd,
o which was their cource of not only é;;;igé land but also firewood,

- water and other domestic necessifleé:\;s now out of bounds and a
sl ‘”*ﬂaﬁ ‘bave: actually been. forced. tospay. fings". for "trespassing" when

'~bley: graze their. animals.theres! . {(Bunday. Timed ef Zambia, May 18,
19&9 o o 4-‘~ T "* D Bl bmnd s enhd o gwe oy i

a0 ' anw

”JEvaluaﬁﬁ %he nath¥e: and bagissof tHe- ‘rphtsrolsined by the aggrieved
villagers under customary laws~iiirhmmgue BESH W

;/2;;4;-..
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2. (a)

(b)

3. (a)

; The Agreement then glves power and

a1 dual grants in Rese

 nd. Trustland? -

A, a very successful farmer in an area within Trustland
to move to another farm he has recently acquired. The
he cuttivites tr “ﬂr&sﬁiand"ﬁhémobtained from a relative
his retirement from town and as such is subjeet to cust
law., He has valued his farm in Trustland a¥ K15, 000.
approaches A to purchase his farm and ‘the . latter agrees
B and A e;pfes? EPihyISh that the sa;e transaction must
be satisfactd?y ‘and ‘not. defective. Legal title in the
farm should pass to B without any adverse or competing

claims to the land, B also wishes to raise the cost pr

» by mortgaging the farm, the subject of the sale.

-.,,«

,,,,,

s e et T T Lo JROPONI

5 e v SECTION E*,m [T,

Compare and digfzﬁgﬁish briefly:
(2) a llcence and a- lease, and o SRS .
(1i) an easement and a proflt a prendre. | .

4

| An agreement between the Government of Zambia as 1essor

..... _ S
T prov1des. o

+¥ .nThe iéssor. heréby denises and leases~unto the sai
1+ Tebsee a1l  the' eméialdymineralsewh;ch.may for here
.+ :baszfound in,.throughont andfuponuthat~certain pare
o i [OB: 4ract. of land and premises: (the land: %s then
descrlbed}." R T T

"o B2 s L
. ' -w ’.4,

A
Ly : . a7

“to search for d1g up and carry away the mlnerals" wher
Tty e

they may be found w1th1n the limits of the slid 1land’,
ﬂiébubs B kgnd or kifhast ok fiﬁh% ‘ﬁaLiﬂteféEts créat

N R e IR A L0 ) R T A
by this agreement" Lo e o A 4*5

o

T T et Y
R T T
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Jackson, an expatrijate, farmet 'oWns a farm on, sBtateland in the
{3 th%ambﬁ‘area.*raackeenﬁyasna freehold teh;n% until 197? Yhen all
’;J;hffraehoid“ésfatee’ﬁere converted 1ntq;§batue3ry’ieases of 100 years
1y O, 8, Loand AOSrver sion of Tltles) Act (No. 20 of 1975). Jackson
has now been out of the coantrysfor fzve yegrs. Before' leéving ‘he
s smid*hzs farm to TltO {oz,KEQ 000.7 This wés, however, subject to State
zib;eonaenﬁ, Titg paid the K20,000 ”An@ 8 é&nvaiance of the farm was
executed, The transactlon was nq@ registered pend1ng State consent.
’,l'thSIComm1581oner of Lands sybseguen&ly granted consent but reduced
iﬁi;ehe ggiee to K15,000.b£Tﬁe aﬁrat;on of the consent was limited to one
. year. Mhaoh,maé'ﬁ ﬂce exﬁired.; Tito now ayplies for an extension of
the Periodvdfﬁfhe Stafe consent.; The Commlsaioner declines and
stat95°' "Consent“canﬁet“now be renewed and a8 the owner of the farm

r— 1’(&-
gt out ot the éountry thevstite" wlehés %o respossees the farm,"

£,
»

e

ke o s ha i R
h‘ugyi§e~9mta'aé»to yhe?rregeeiee are avalleble.
CLeden BEALEN . Wdme o
5, " 13(1) Notwithatandlng anythlng conta:ned in any other _law or in
e any deed, instrument or defqpentﬁhhyt Eﬁbjeé%<to the other .provisions
| Ofbfhls As&**n?.peneon ehall subd:vzde, §e3%3 transfer, asaiqq, sublc‘.
"l‘i‘*dggt$agb, oharge, or’ 1n any manner whateeeVer encumber. or part ‘with’
nanr the pOBBeBBIOH of, his land or any paft thereof or 1nterest fherein
without the prior cansan&,;n:wrfting of the Pgegigg_ ", tfi
)~£:~ @,f"feguibn of’ Tltle“;'b"*%ﬁﬂ' 2@“‘? 397527‘ o
SO T x..s:r* R 4

SRR e

mqr, 3& ;he Pres;dent may, whenever he.jxk fethe opinion that it“ie
Uﬁasirable or. predient 4dn the. intereete o;gthe Republic 80, to.d01

2 ig wcompuleor‘.lly asanire .any: property. of enywdes'fript;onq" ——
L *'thnﬂs Acquiei%ion Att“”Cap~295 """"" ReVlﬁ@ﬂ;Kkﬁﬁ?qifﬁﬁhmbiq47 ,

T ] i /r,!.%‘ ¢f'} <t

T Identi!v’%he pioblemsqlnnthe land,t@hﬁre system‘of Zambia which these

provisione amongst many others qgtgmpﬁeq to cure., -Evaluate also the
effectiveness of the provisions.

Shesssssss®

‘\
R
' l



;ue(b)fﬁ‘blscuss'fﬁe<iégal effect;of the tallow1ng dlsposltions.

""‘rﬂ o

;»L@u&Ltd. Ve Muﬁicigg} Eounq;&

 ;0£ Pyx Granite: Cn. v.

“, cahtrol of &evelogmeﬁt 1p Zamb;a. 1‘“

b, 1 320

(a) = What advantages, if any, does the Tfusts Restrict;on Act (N
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1. Paf wrote vthoiAnida:;; solie ;proprietorrof “Anda Real B’state Ageney:
"I understand you are the best in your field. I am ‘the ouwnery

Irnitef: Summirigdale Willa «ia 2§ ace YaWd wi whTek D8 $ftuated

{0 triw @oseven shedrioomed Thowse, edst of (Lusaka Totérriational Airport,

5 e i D oghadklire smost lgrateful iff yowcar fivd ‘me & purelidger. The

i vd valugtion cof ficers of “the Ministry o Lamds:and Nat\.ﬁ\al Resources
Qpalabe the fpreseént mavkerbrpnmre att K@ {000 Mhoit ant s

»i1 trAnde wiote back ‘agreeing teo-find a lsuitable buyérand then went
sovhy ta deewdn old, dllent of hris, Mr. Tuna, awéry ‘prospeéroys
b o dndustrdalist at Kitwe. - He: repnesen’tédﬁ that Sunningdale Villa
variw owas &v30-acte propewrty, “that 1t could ‘hold 3,0013‘ “shiéep, that
sirtothe Thoude con i thé property was-a twélve 'bedroom--hodfe and thut
the selling price was K50,000. Anda did not reveal-that he was
selllng on Pax' s behalf
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- ‘Had: never Beert: usedr forrothe: bz‘eedmg .of TiveStocky "Then a searct
at the Deeds Registry in Lusaka disclosed that Pawwas in fact tt
real owner of the property. ‘

As a junior member of a firm of solicitors representing Tuna's

N\ -

interests, write a brief setting out arguments for and against
your client's legal position.
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”When an-aastfument'ls byﬁcusfbm”of“Trade transferable
like cash, by mere delivery and is also capable of bei
sued upon by the pemson'holdino it Pro tempore, then

it is entltled to the name. of negotlable instrument ar
the property in it passes to the bona fide transferee
for value, although the transfer may notthave takén.
place in market overt." Per Lord Blackburn, Créuch;
v. Credit Foncier of England (1873) L.R. 8 Q.B.'374
R BT ¢ e S e g e e T
Comment on this . statement in the light of the developmen1

THAY L eyt

of the law relatlng to negotlable 1nstruments.
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On’ October Zé 198& Dr. Sakala,'a popular Lusaka medica:

practltloner, %ave hlS w1fe Irene four cheque leaves whic
,.“)
he 31gned as drawer*but otherw;se left the other detalls
1‘ nx Lr\

" to the amount date and name of payee to be fllled in by

[ath:

as the need arose, to make prov1s1on for her up-keep.

) :' : L. '_7 ) \)
hJenlfer, Dr. Sakala s personal‘secretary, stole two of tl
g'd ‘Filled in one for the amount of Kl 000 dated 1t Nov

ﬁ@h andilnserted her name as’ payee. She then endorsed

pnesented it'at the Longacres branch -of Barclays Bank whe

: the doctor malntalned an account, and succeeded 1n gettll

ﬂl HEVE T
money.
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' The doctor 1earnt of the theft of the cheque leaves on h

arrlval from London a month later.' Jenlfer agaln succee
1n cashlng the second cheque employlng the same trlcks a
prev1ously exeept that thls tlme the cheque was dated

December 25, 1964 but she in’ fact cashed ‘it on December

honourlng the t”o’bllls and fOr deb;tlng hlS account wit
them If you were counsel for Barclays, how would you a
“them? 7 e :
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How have the implied conditions as to description, merchant-
ability and fitness for purpose in contractsof sale of goods
tempered the rigcur cf the ccmmon law doctrine of caveat
emptor? Relate your answer to sections 13, 14 and 15 of the
Sale of Goods Act, 1893.

Write short notes on any four of the following:
(i) c.i.f. contracts;
(ii) holder in due course;
(iii) apparent or ostensible authority;
(iv) stoppage in transit;
(v) insurable interest.

Alex, the administrative assistant to the Dean of the School
of Law, UNZA,entered into a hire-purchase agreement with

B & A Finance Co. which advanced him K3,000 for the lease and
purchase of a Fiat 127 G saloon car from Lusaka Motors Co.
The loan was guaranteed by UNZA, the employers of Alex. He
paid an initial deposit of K1,500. The agreement provided
that the remainder should be paid off in three monthly instal-
ments; that if Alex defaulted, thus necessitating efforts at
collection, he would pay a 10% collection fee and that he
would not assign, sell or otherwise part with possession of
the vehicle before the payment of the final instalment.

Alex,who was in constant financial difficulties, defaulted in
the payment ol twa instalments and sold the car to Doe for
K3,000 thereby hoping to defray the outstanding balance.
Unfortunately he applied the proceeds to the settlement of
other equally prc-sing family matters.

Advise B & A Finance Co. and Lusaka Motors Co.

Would your =32 se be different if Alex had paid off the
balance with the proceeds from the sale of the car?
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Administrative Law

IIME: THREE Hours

ANSWER - FOUR QUESTIONS. ALL CANDIDATES MUST ANSWER QUESTION ONE

1. Assume that on the 29th July, 1980, legislation was passed

\ giving the Minister for Development power "to aoqu1re without
compensation any land which he, in his absolute dlscretlon,
deems useful for the erection of recreational complexes for
the use of the public". On the 30th of July, 1980, the
Mlnlster hav1ng received a ourveyor s report took the
decision to acquire a large area of land along the Great
East Road. Accordingly, his Department sent out notices to
all affected parties requesting them to make representatlons
to 'the Minister within one week from the date thereof.

X, a party affected by the Minister's decision, writes to the
Minister saying that he (the Minister) had been ill-advised
and that the legislation is ultra vives the Constitutional
provision that no pefson shall be deprived of his property
without cause. He also alleges that, since the one week's
notice was insufficient to enable him to ‘prepare a formidable
case which might lead the Minister to change his mind, this

in itself resulted in a breach of the rules of natural justice.

The Minister, having read X's letter, dismisses it as.being
'too petty' for his personal attention. He therefore requested
a '"junior' officer to deal with the matter, and.specifically,
to inform X that it 1s not the poliecy of his: ministry to glve
people the opportunlty to 'prepare formidable:cases' The
officer has an 'old score’ to settle w1th X and determined

not to miss this opportunlty3 he 1mmed1ately wrltes to X on

the basis of the Minister's "brief" to him and without

/2°Qﬁ"
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consulting X's letter. In his letter to X, he says:
"The Minister has rejected your representations. He
noted that your membership fee to the Party is in
arrears. This decision should save you the misery
of your struggles in the town and speed up departure
to your farm where you naturally belong"
The Mlnlster endorses this letter. There is a prbVision in
the leglslatlon to the effect that "the Minister's decision
is final and conclusive and shall not be questioned in any

court of law'.

Advise X as to his possible remedies.

"The (African) judge with his insighfs‘severely limited by many
of the foreign origins of his ideas ..... needs therefore the
guidance of a nationally adopted statement of ideology that
should inform him clearly of his administrative law functions"

(Nwabueze) .

Dlscuss, w1th spe01al reference to Zambia, how the adoption
of such a statement of ideology might resolve Administrative

Law problems.

"While it is the function of the executive of a country
to be dynamic ....... it is the function of the Courts

to be conservative so as to ensure that the rights and
duties of the individual are determined by the rule of
law". (Sir Charles Newbold). )

TO‘What extent does the “rule of law" dictate this attitude?

Give examples from decided cases.

"The recent Supreme Court decision in. NKUMBULA and
SIMON KAPWEPWE v A.G. and UNIP (1979), SCZ judgement

No. 15, marks-a significant advance in judicial review"

Explain and discuss this statement.
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What are the uses and limitations of the remedial provisions
urider Act 29(1) of the Constitution?

cases.

Give examples from decided

[

~

"Natural Justice is an "illegitimate child" of
administrative law"

Critically assess this statement.

. "The remarkable thing about the Commission for Investigations
is that it can follow maladministration anywhere it smells
it and remedy it before you know it".
Explain and discuss.

Write short notes on any W0 of the following:-
(a) Parliamentary control of administrative action;

(b) Administrative and Special Tribunals;

(c) the classification of administrative acts;

(d) subordinate legislation.
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Family Law

fE  : THREE hours

SWER Questlon 5 and any two ‘others. !
Candldates may brlng with them in the Examlnatlon Room
the Zambian Law of Marrlage Act of 1918.

Mr.: and Mrs..Chlndawala are’ great frlends of Mr. and Mrs. Saluzi.
On ‘January 12, 1974 Mpr. and Mrs. Chlndawala visited the home of
the Saluzi S. After preparlng food, Mrs Saluzi asked her
daughter Masozi, to take it to the table Masozi put the food

on the table. and walked towards the visitors, knelt down and |
greeted them After finishing eatlng the food Mr. Chlndawala
told Mr. and Mrs . Salu21 that he and his wife were 1mpressed

by the beauty and behaviour of thelr daughter and would very

much like: thelr son, Daliso, who was 12 years bld to marry' her.
Masozi was lO,; In January, 1980 Mr. Chindawala informed Dall
that he was going to marry Masozi the daughter of Saluzi. Daliso
agreed.pTMr. Saluzi also told his daughter that he was marrying
her to Daliso whose father had already paid bride price of four
head of cattle. Masozi refused. Saluzi told his daughter that
everything had been arranged and she must not disgrace him to

his great friend Chindawala. He also told her that if she refused
to marry a man of his choice he was going .to disown her as his
daughter. On hearing this Masozi agreed to marry Dallso. They
were married under cusfomary law in February, 1980. However,

the marriage is not a happy one espe01ally 51nce after five
months of cohabltatlon; there is no 81gn of pregnancy on the

part of Masozi. Daliso beats hlS w1fe almostevery day saying
that he never loved her but ‘was, forced to marry her by his
parents. Masozi relterates that she too was forced by her father
to marry him. In May’, 1980 Daliso fell in love with Maria Nzenga
and married her under the Marrlage Act, Cap.211.

(Cont....) - R | |

27 ¢ e
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(a) Discuss the legal issues involved in this problem and advise

Masozi what course of action to take to terminate her marriag

(b) Would it make any difference if the marriage with Masozi had b

contracted under the Marriage-Act?

"A void marriage is one that will be regarded by every court in
any case in which the existence of marriage is in issue as never
having taken place and can so be treated by both parties to it

without the necessity of any decree annulllng it"~per Lord Greene

M.R. in De Reneville-v. De Renev1lle11195§/ 1 All E.R.56. Discuss.

Discuss desertlon" as a ground for jud1c1al separation.

Examlne ‘the defences of condonatlon and conivance in relation to an

application for a matrimonlal order.

On March 12, 1965:John Chiomba; a Chief Accountant in the Mlnlstry
of Finance, married Alice Mhone, a state advocate, in a Roman ’
Catholic Church in Lusaka. On June 12 of the same year Alice's
elder sister, Ethel, came to visit her sister in Lusaka but found
that,Alice had gone to.London to attend a law conference. HoweVer
her brother-in-law was at home. As they were chatting over a cup
of tea one afternoon, Ethel disclosed to John that Alice had a fou
year old daughter called Rosemary whom she was looking after. 'Joh
was. shocked as Allce/never mentioned this fact to him. After a we
Alice came back from London. John asked her about Rosemary in the
presence of Ethel. Alice confessed that it was her child. She wa
furious with her sister and they quarrelled and'fought. As Ethel
caught Alice by the neck, John, fearing that his wife was going tc
be killed, took a knife and stabbed Ethel in the back. Ethel was
admitted in hospital for a week and discharged. -

John told his wife not to worry‘and requested her to bring the chi
to the matrimonial home. He accepted her as a child of the family
In July, 1966 a baby was born whom they named Samson. He was foll
by Joel in February, 1976. On March 12, 1977 John met Susan Nkorc
a doctor and an adulterous relationship commenced When Alice
discovered John's adulterous a53001at10n with Susan she offered te
forgive him if he promised to stop seeing Susan. John rejected tr
offer. The couple then became estranged although Alice

(cont...)
: 3/
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his "wifely" duties. In April, 1977 John renewed his
association with Susan and he left thenwrrimonialhome and rented
a flat where Susan went to live with him. Alice discovered this
in July, 1977. Alice now realises that there is nothing she can
do to save the marriage. She, therefore, wants to file a petition

for divorce in the High Court of Zambia and briefs you as her
advocate.

(i) What linesof argument both on points of law and fact

will you adopt in presenting your client's case before
the High Court?

(ii) In deciding whether to graqﬁ)Alice a decree nisi,
what factors ought the judgg/take into account?

(iii) If a decree nisi is granted, what other reliefs or orders

are the parties entitled to obtain?

(iv) The police intend to prosecute John for assault
causing actual bodily harm to Ethel. Has John any
defence to the charge?

Write notes on two of the following:-
(a) Bride price

(b) "Adultery"” as a fact situation.
(¢) Non-consummation of marriage.

(d) Kumalo v. Kumalo (1974) S8.J3.Z2. 77.
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Jurisprudence

'TME : THREE hours
ANSWER: Any FOUR Questions

INSTRUCTIONS: Support your answers with illustrations and cite
S

authorities wherever necessary. You are expected

to express your own ideas, giving reasons.

aLritica exanmline Austin’'s oncept o aw .
(a)Critically ine Austin's C pt of L

(b) How does Austin's  conception of law differ from the Islamic

concept of law?

Section 12 of the Local Courts Act provides that customary law
shall apply provided it is reasonable and not contrary to natural
justice or incompatible with any written law.

Discuss, with suitable illustrations, how this statutory provision
has been interpreted in resolving disputes arising under

customary law in Zambia.

According to Hohfeld the word "Right" is used in a wide sense
to cover four different concepts. What are these concepts and

how are they distinguished from one another?

Analyse critically the concept of ownership and discuss its
functions in social ordering.

Outline the characteristic features of the sociological school
of -jurisprudence, and examine the importance and usefulness of

the sociological theory in promoting development in Zambia.

Comment on any one of the following:
(a) American Realism; or

(b) 1law and morality.
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Business Associations

ME: THREE HOURS

SWER: ANY FOUR QUESTIONS.

Descrlbe any three 1nstruments of control of parastatal
organlzatlons in Zambla, 1nd1cat1ng problems, (if any) affecting-
the instruments 6f control you choose to.describe. Credit will
be given for a description of instruments of control in relation

to a named parastatal organization of your choice.

(a) Deséribe the nature of the contract contained in' the
articles of assoc1at10n of a company registered under the:
Companles Act, Cap. 686.

(b) "How far is it true to say that a member of a limited
llablllty company can enforce rights given him by the articles
" of a35001at10n in hlS capa01ty other than that of a member
of the company '

The'mémorandum of association of Mwembeshi Single Purpose Company
Ltd. includes the following provisions:

Objects:
“?“Engage (i) in the production and sale of cotton.
and maize, and ,
(1ii) 1in any other business which the directors may .
think profitable® '

(continued)

/2......
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(continued) U

The memorandum goes on to say: '

"The intention is that objects specified in any

paragraph of the objects ¢lause shall be in nowise

limited or restricted by reference to or inference

from the terms of any other paragraph or name of

the company.” A
The Board of Directors has resolved to purchase the Nkana-Kitwe.
emaralds mine. Sakala who is a shareholder in the company has
_objected to the company buying the mine. Advise Mwembeshi
Company . -
Would the result be any different if the decision of the Board to
-bﬁy the mine was a result of atrocious mismanagemént and very .poor
business acumen oh the part of the board of directors? -

X, Y and Z who compose the board cf directors of Zomba Co. Ltd.
also operate a co-operative society in which they are fully paid
up members together with seven other individuals: who" manage the
business of the society. The society is in :the business of
manufacturing and supplying blankets. Zomba Ltd. was formed

with the object of supplying blankets to schools in Lusaka.

Two years ago the following statement by a top government official

' ‘appeared in the newspapers: "the country will be faced with

‘a ¢ritical shortage of blankets in the near future'. Seeing this
imminent shortage to be the only opportunity to boost its own

business, the Society's management, after consultation with all

" of "its members, raiseéd the price of each blanket supplied by it

to K60 instead of K40 charged by the other firms in the.same
business. In addition the Society invited interested companies
to enter into contract with it for the supply of blankets for
five years at the new price of K60 per-blanket.’ Toravoid.a situa
whereby the company might be forced out'of: business in case of

a shértageg‘the.bOard of Zomba resolved to-contptact with the soci
The society has bonoured its contractual obligations with Zomba f
the. last two years. Zomba has run into financial problems and ha
been unable to payithe Society for the blankets supplied to it.
(continued)
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ontinued ) -
In May 1980, the Zomba Board resolved that in fact the company
would never be able to carry on with the contract for the remaining
three years since the company's financial position was deteriorating.
Following this resolution, X the chairman of Zomba wrote a memo-
randum to the‘society asking them to supply any interested member
of the Zomba Board with the blankets in place of Zomba. The memo-
randum was signed by the chairman and bore the official stamp of
the company. Two days after‘receipt”of the memorandum from the
Chairman of Zomba the‘society'receiyed another letter from the
Chairman asking them to supply him with all the blankets which
should have been supplled to Zomba for three years. The society
replle - "We have considered your memorandum bearing the official
stamp of- “the company and have accordlngly agreed to supply you w1th
the blankets as requested”. X has recelved the blankets and resold
them to a new company whlch he formed for the purpose of acqulrlng
the blankets at double the cost price. Zomba Ltd. has gone into
liquidation. The Society has put a claim for the price of the
‘blankets supplied to the company . The shareholders of Zomba have
learned for the flrst tlme, through the liquidator, that the Society
had entered into- contracts w1th Zomba. Adv1se the 11qu1dator as
regards : ‘ ' o |
(a) ‘transactions’ between the 8001ety and Zomba Board
(b) deallngs between b's and the Soc1ety after the resolution

of May 1980. | |

Sacha holds 200 ordinary shares in a private company, Twapya Ltd.,
which he agreed to sell to Mojo for K500. Accordingly a validly
executed document of transfer was delivered to Mojo together with
the share certificate in respect of the shares in gquestion and
iMogo.pamd the purchase prlce The articles of a58001at10n of
Twapya Ltd. provide,‘inter alia: "The dlrectors may in their
absolute dlscretlon and without assigning any reason therefor

or w1thout spec1fy1ng any grounds therefor, decline to reglster
*any transfer of shares (whether fully pald up or not)". Mojo

has never oeen the artlcles of a38001at10n of the company. Four
days ‘after recelpt of the share certificate MOJO presented it to
the company for registration. The Board of Directors refused to

(continued)
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5.(continued)

register the transfer and told him to sort out his problems

with Sacha. ‘Mojo also: learnt that the company had declared

~and paid out & cividead 10 Sacha in respect of the shares solc

to him jﬁst\a day before he presented the certificate for

registration with the company. Sacha has refused to give Mojc

either the purchase price for shares or dividends in respect

~ of the'éhares_sold to him. Mojo would like to sue Sacha for

" both the purchase price and dividends. Advise Mojo. What

remedies (if any) has he against the company.

.Sakala Phiri joined Tiyende Pamodzi Building Association last

January. At the time that he joined the Association it had
25 members and cepital -amounting to K50,000, K30,000 of whicl

Iwas contributed by Sakala Phiri himself. Last April the

Aséoc}étion entered into a contract with Continental Timber
Supplies.gtd. to buy some timber. In May, Bombay Plywood Ltd
entered into negotiations with Continental Timber Supplies Lt
to buy the timber which was the subject of the contract with
Tiyende Pamodzi Building Association. The Board of Directors
of Continental Timber Supplies Ltd. resolved to sell and did
sell the timber to Bombay Plywood Ltd. because they were not .
sure of the nature of the Tiyende Pamodzi Building Associatio
Because of the abortive contract with Continental Timber
Supplies Ltd. and o*her problems facing the Pamodzi Associati
16 members have decided. to leave the Association and withdraw

'K12,000 from the Assocciation's capital. Sakala Phiri with hi

jcépi_tal of K30,000 and 8- other members with their capital of

K8,000 have decided to continue in business under a different
type of.businessuassociation,, In addition to this total capi
of . K38,000 they want;to raise extra capital of K15,000 but th
do not want to borréw from the bank.:. Because of the money he
has,éontributed and in order to ensure the initial successful
dpéfations of “éh'evnew,bu_si\ne_ss9 Sakala Phiri wants to have a .

control of,the,proposed:association, But at a later stage in

1ife of the business, he would like to have the business expa

in terms of capital and membership.

(continued)

c/



5. Lu20
ntinued)

(i) Phiri wants to bring an action against Continental
Timber Supplies for breach of contract. But he wants
to be advised as to the nature of the Pamodzi
Association before he commences proceedings. Advise
Sakala Phiri.

(ii) Advise Sakala Phiri as to the business Association
they have to form taking into consideration the
question of control and the method or methods they
have to employ to raise the extra capital.

(iii) Advise Phiri of what methods to use to raise the
capital and increase the membership of the new

association at a later stage in its life.

Smart Tembo, Never Sakala, and Enterprising Phiri are all

partners in a firm known as Tesaphiri Cement Works. The firm
manufactures and deals in cement. In February 1980, Enterprising
Phiri was authorised by the other partners to purchase a very
sophisticated cement processing machine for the firm from Mazembe
leavy Machinery Co. Ltd. The purchase price of the machine was
K25,000. John Mbega, the sales manager of Mazembe Heavy Machinery
Ltd. indicated to Enterprising Phiri that the machine could in
fact be sold to Tesaphiri Cement Works at a 15% discount.
Enterprising Phiri proposed to John Mbega that if he (John Mbega)
s5old the machine at a discount and issued a receipt of K25,000

in the name of Tesaphiri Cement Works, Tesaphiri Cement Works 7
would sell cement to John Mbega for six months. John Mbega f
accordingly wrote the receipt for K25,000 but actually sold

the machine at a 15% discount. A month after this, Tesaphiri | g
“ement Works ran out of chemicals and was unable to sell the
~ement to John Mbega.

e
X

(i) John Mbega wants to sue Tesaphiri Cement Works for
breach of contract. Advise John Mbega.

(ii) What remedies, if any, have Smart Tembo and Never
Sakala against Enterprising Phiri?
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veonfirmation of the truth of this p081t10n is that
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(a)

(it B

A leerian Univer51ty student from the M31n _Campus of

,Tolber‘t Univers:.ty in Mom:w:—a ha&-taken :oefuge in the

amBiaﬁ'ﬂlgh Comm;ss;on Iii Monibovia, Libepia. The stu

ia L1ber1aﬁ*c1t1zen, alleges that peiltical persecution
t)he “Adthow ties has ‘made 1life unhea;r‘abﬂ:@ in Liberia an

)
"electronlcs englneer has beeri brought before the Lusal

therefore wishes to seek asylum 1n -Zambia: the heaven ¢

)

partlcipatory democracy e G 5

',.r
.

A Japanese natlonal worklng for I.T.T. (Zambia) Ltd. :

,w,Senlor Re31dent Maglstrate charged1w1th the offence o
cau81ng death by dangerous driving, an.xnc1dent which

resulted in the death of anothep’ Japanese national.

vehicle involved in the mishap bélonged to a very sen
Japanese diplomat accredited to the Japanese Embassy
Lusaka and who in fact was a passenger in the car at
time of the accident. The car, & Peugeot 504, bore s

number-plates.
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(c)? A Russlan d;plomat attached to the Tourlst Exchapge i
Department at the §u§31an Embassy 1n Lusaka has been %
; varrested by Pollce in Kafue for hav1ng taken photographs
_:w1th 2 powerful telephoto 1ense, of the Kafpe Road Bridge
which was a 'Securlty Zone‘ : The dlplomat clalms that he
took the photograph of the brldge in order to make post-
cards out of. the frame. The police think he-is a spy.

It is said:.that states are the main, though not the exelusive,
subjects of international;law. This is so because there exist
other entities which by their very nature and because of their
functions posses a very large measure of international

personality and also the capacity to operate on an international
plane.

Discuss these "other entltles” and con51der their position
vis-a-vis a state, which under 1nternatlonal law is said to
be an international person.

e -

In the Monetary Gold Case ICJ Repts. 1854 p. 32.

the International Court of Justice quite categorically stated

that:- "To adjudicate upon the international responsibility of
Albania without her consent would run counter to a well established
principle of international law embodied in the Courts Statute namely

that the Court can only exercise jurisdiction over a state with its
consent."

Consider Article 36(1) of the Statute of the International Court
of Justice and comment on the extent of the jurisdiction which

the court may exercise under this particular Article.

The Bogota Charter (in Article I) describes the Organization of
American States (0.A.S.) as a "regional agency” within the
United Nations. Could this also be said of the Organisation

of African Unity? Make a critical comparison of the 0.A.U.

and the United Nations..

u/‘...l
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When ‘the United"Natiohs Charter’ was frafied’ in 1948 there

weve ‘distinct functloﬂs 1ntended for the Geneial A8sembly

" End the” Security Counc¢1 Practlce over thé years however

has demOnstrated 'the' tendency ot the plenary ‘body to' ‘encros:
haldl the domaln of the eXecutlve body st

. S ey & o .rw

Taklng the 1950 Unltlng for Peace Resolution as the
starting point, give reasons for this development and

-assess what contribution, if any, this developmentihas @ 7
. made to- the efficacy:of the organization.
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L 440

Conflict of Laws

TIME : THREE hours
ATTEMPT any FOUR questions. Your answers must be supported with

judicial pronouncements and statutory provisions.

What do you understand by the term "status"? How is it
acquired? Does a person's status depend wholly on the law
of domicile? Does the recognition of a person's status by
the Courts of England compel them to give effect to the
results arising out of such status

Discuss critically illustrating through case law which type
of status will not be recognized by the Courts of England.

(a) "I do not think, that any one can doubt that, with
regard to the transfer of goods the law applicable
must be lex situs. Business could not be carried
eX oo ae .
on if that were not so0." (Per Maugham, J. in Re Anziani,
(1930) 1 ch 407, u420)
Critically analyze the above statement.

(b) Distinguish between an assignment and a conveyance.
Which law governs the priority of competing assignments
of a debt or other intangible things under the English
Conflict of laws. How did the English Courts determine
the problems of priority in Republica de Guatemala v Nunez
(1927), 1K.B. 669) and in Kelly v Selwyn (1305) 2 Ch 117)
Cases?

Action in England upon torts committed abroad will succeed only
if (a) The act would have been actionable if committed in
Ehgiand éhd_(p):The,act_was not justifiable by the law of the
place where'itf._was committed. Discuss,
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(a) When and under what circumstances will a foreign decree
of divorce be recognized in England?
Illustrate critically.

(b) H and W are domiciled in New Zealand but resident in-
Victoria (Australia). They agree to separaté, H then
acquires a domicile in Victoria, and W returns to New
Zealand. Two years later, W applies for and obtains
a divorce in New Zealand under Section 12(2) of The New
7ealand Divorce and Matrimonial causes Act, 1928. Will
this divorce be recognized in England? ‘Discuss.

Define legitimacy under the classical English law and discuss
how it can be acquired either by a child who is the product
of a polygamous marriage or who has been legitimated by the.
subsequent marriage of his parents. Can such a child inherit
an English property under a will or intestacy of his father?

Determine the domicile of the deceased in the following cases:

(a) D is born in India of parents domiciled in England. 1In
his infancy D is taken to Italy, where he resides and
is domiciled for the next fifty years. He then leaves
Italy, with the intention of settling in New York, but
dies in mid-Atlantic.

(b) A, of Scottish domicile of origin, founded a business
in Dominican Republic in 1819 where he remained for his
whole life except for occasional visits to Emgland in
which country he had become domiciled whilst an infant
through his father. His family, however, remained in
England. Three months before his death he cabled that

his health prevented him undertaking airflight. Two
months before hlS death he wrote that he was retiring

from business activities and that he was staying with
his friends where he died ultimately.

3/veeee
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Which is the proper law in the following cases:-

(a)

(b)

X, a resident of South Africa, agrees with A and Co.,

an English company carrying on business in South Africa,

to serve them as a brewer in their business at Johannesburg.
The Contract is made at Johannesburg in English form and
language

A, who caries on business in England, charters a French
ship belonging to X, a French man, at a Danish port in

the West Indies, for a voyage from Haiti to Le Havre, Londor
or Liverpool at A's option. The charter party is entered
into by the master in pursuance of his general authority as
a master. A ships a cargo at Haiti for Liverpool with whict
the ship sails. On her voyage she sustdains damage and puts
into Fayal, a Portuguese port, for repair. The master there
borrows money from B on bottomry of the ship, freight and
cargo, and repairs the ship. She completes her voyage to
Liverpool. B proceeds in the English Court of Admiralty
against the ship, freight and cargo, which are insufficient
to satisfy his bottomry bond. The deficiency is paid by

A. X gives up the ship and cargo to A and is thereby,
according to French law, freed from all liability on the
bottomry bond. A claims indemnity against X for money
paid to B. Which law will govern the rights of A and the
liability of X?

Write short notes on any two of the following:

(i) Lex loci contractus

(ii) Capacity
(iii) Location of intangible moveables
(iv) Christian Marriage

END OF EXAMINATION
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FOUR questions - TWO from each Sectxoh.uﬁ‘“-“
Students may. brxng.lnto the examination unmarked copies of the

.., Inpustrial Development Act 1977.. the. UN. Gonventlon on Settleme
INVESTMENT DISPUTES; "AND THE " GAPT PROVISIONS. <if .-
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Loonin
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St wnetss g SECTIONA

Cale .Crltlcally evaluate G.A,T.T, as an 1nst1tutlon intended to liberalis

T S

world trades” TP

2, ,Conslder the legal nature, function and 1mportance of the most-favou

”nation clanse in ‘the G A T T.

3 (a) Crltlcally analyse the roleg. UNCTAD has played in cryetalllsing

the formatlon of World Commodlty Agreemenﬁs'
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(v) Consider whether commodlty agreemente are an adequate solution
the. perennial problems of prlce fluctuatlons in the world comn

’ markets,_ _

o b, The government of Zambiana, a developlng cdun$ry in: Southern Afrlca,
R T Sinvited-to_a summit for Central, East ard - Southern,Afrlcan countr
(who are members of: GwA T T )‘Eimed~a%~craatlng an economic communit
to be known as Uhuru Economlc Communlty. At the eno of thHé conferer
a treaty creating the community is 51gned and later ratified making
2ll participating states members of the community. Advise the
government of Zambiana on the effects of such membership on its
rights and duties under the G.A.T.T. | ‘



o

W -l"'x T 7 oy § i . P
Te Dlscuss'%ﬁéi¥ﬁtt“ ' “investment and show whet
or not these have adequately been dealt wlth under the Zambia Indue
Development Act of 1977. 2100k L
9ifd 10 mafore A S0 LdouE I e N P o P i
- " 6§1%: éaﬁiy”e&aﬁiﬁéAény twosdf tthfo;;qw1ng, T
TOMLLT NG e ao Cinevinod WMy gy 1«@f R
(a) The lmﬂt&f@ t:,plpgr\nﬁgen. 3 ‘sbvére:gghty over natural resources

satistadil o3 59"“~J"1

and Wealtm:

(b) The legal framewdrkﬁdﬁ@ggfionélisations of foreign investment
in any one country,
ford-

R veoak (LT ALD eds

~

(c) Demands of the developing countries under th

A.,-.-~.

‘HNew Internatlon

) Bconomic Order. BRI L o
OV A T« dnn o 7dﬁlj~9q&£,)’j e E s y};;'lm .
3 EXamine the constitution and structure of the Internathnal Centre
ket T fpr the settlement of 1nvestment“&ié§utes, and its role 1n the
. settleme%}\of 1nvestment disputes."' -y &
k. Discuss the role of the ’w;rld Bank (I.B.K. D a};d’”ﬁae International
Finance Corporation (I.F.C.) in providing the much needed: developme:
" cad¥ital “to. thé: leSS‘dewéloped cOuntrles.; o ‘
5;"l "Natloﬁ;igiﬁtio “and Exproprlatlon are methods whlch are used by
developing countries in the struggle to asserff%heir economic sovers
1. DLEGWEsE ;¢ VEEE T ch s M T # - ,
e SR . ;f . . _

t0 glintsdimen doy o g

(ROCTENS £ s RSN

I
Priges - :
eairha‘,;giiaumnsz

ey S . E
ST R L0 D e N EA L T A
Y i R A S ¢ I Tl YL e T O

dToTuiei it Tshay suijul

o

wig adis fe



THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS - AUGUST f980

© LABOUR LAW"

THREE HOURS.

_-FOUR QUESTIONSy TWO FROM EACH SECTION..
“ALL ‘QUESTIONS CARRY" EQUAL MARKS. PLEASE READ THE QUESTIONS CAREFULLY.

SECTION A

plain the doctrine of restraint of trade in the law relating to contracts

employment.

) What justification is there for the introduction of implied terms

into a contract of employment?-

) TeMbe was employed as the Managing Englneer of Motorlcere'Limited.
The contract of’ employment prov1ded, inter alla, that Tembo would
work for the Company from 08.00 hours to 17.00 hrs dally, super-
viging repalrs to motor vehicles brought by clients. Soon after
j01n1ng the’ Company Tembo employed two mechanics at his ‘house
situated close to the Company 's premises and undertook repairs to
vehicles at rates which were much less than the rates charged by the
Company. Clients of the Company patronised Tembo's private workshop.
A1l this was done by Tembo outside. his hours of employment'with the
Company «

Motor Care Limited consults you as to their rights in the situation.
What advice would you give to thé Company? Set out fully the

reasons for your advices
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What are the ways in which aﬁéontract"of.employmeﬂﬁvmay be terminated

by events other than termination with or without notice?

(a)

(v)

oM
What are the significant provisiohs mdde to protect employees by

either (a) Employment Act, Cap. 512, or

(v) Minimum Wages, Wages Councils and Conditions of
Employment Act, Cap. 506%

Tembo was employed by ABC Company as a Security Guard on avmonthly
salary of K80.00. The contract of employment inter alia provided

for payment of salary on the 15th day of the month following the
month for which the salary fell due and specified that payment

would be made part in cash and part by the supply of provisions
in the form of mealie meal, saladi and paraffin which were sold

by ABC Company. Tembo finds that the price charged by the Company

for these provisions is above the market price.

Advise Tembo.

SECTION B

Consider critically the arguments for and against workers' participation

in decision-making in Zambia.- Use .any one, or two European countries for

your comparative analysis.

(a)

(v)

Enumerate and assess the main powers of the Industrial Relations

‘Court in Zambia.

ABC Co. Limited wished to lay off some workers employed by the
Cbmpaﬁy. The Company has a Works Council and the Personnel Manage
is a member of this Council. ~The General Manager to whom the Comg
delegated the power to decide which of the workers should be laid
off, sent lettérs of termination with two montha® notice to, inter
éliOS,the Personnel Manager and two other employee members of the
Council. The letters of termination came as a surprise to these
employees because the only source of -prior information they had

was rumours that the Company might lay off some workers.

Advise the Personnel Manager and the two other employees as to

their rights, if any, under the laws of Zambia.
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e the roles of Trade Unions in Zambia?®

t purposes was the International Labour Organisation set up?

- extent has this Organisation achieved these purposes?

END OF EXAMINATION
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COMPARATIVE FAMILY LAW

THREE HOURS,
ANY THREE QUESTIONS.

Suppert your answers with decided cases and autherities.

R S N

cuas the concept of Marriage in African Law painting out the differencas

ween the African concept of marriage and the concepts as. they gpbtain in
3r legal eystems that you have studied,

suss with suitable illustrations and autheriti'a the extant to whieh

anity has beon recagnised as a good defense tg.a ehs.rso,..f matrimonial
slty in England.

nine eritieally the nature, kind and the degreofii fyaud that is
ognised as valid for the annulment of marriage in India and {n England.

luate .eritically the guidelines provided in English law to establish
akdewn ,¢f marriage. Do you consider that the "breakdewn" cencept
maritalpgisgclution is suitable to Zambian society.

:usq\the Islanmic Law of divorce.z What reformq,do.x,uaauggeat gn this
jeet?

xuss. the Emglish law .Af maintenance of spsuses. during the subsistence
narriage Algq,elucidate the various precedures ademted in England
ln:cﬁfa‘fight,ei‘maintenanqe between the speuses. .

END OF EXAMINATION,
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CONSTITUTIONAL LAY
S el DR ‘~ T e ov‘u O(\ )
B:. . THREE HOURS. . . . R,
WER:  ANY THREE QUESTIONS, * ¢

. - 3 g
—

 Tambalala wes g former Britigh dependency which became independent in 1990
under "the usual Westminster-tjge constitution made in London. Ttg
government now‘broposes te adopt a'new oné;partilccnstifﬁtion. The
‘government is anxious that the new Ebnétitutidnal‘érdef should cemmand
the leyalty, obedfehce, and résp%étﬁof'the people ¢f Tambalala.

Write g memorandum for the government of Tambalalé ad%ising on the

- following matters; - ST e N sl g e
, ' e L eI e e s cE A
a) the;meghaniCBMfor'the:adbptibhumﬁrthe new cohstitution best

calculated to attain‘itswobﬁectiwesﬁ e e
() whether or not to incdrﬁdﬁgtéﬁgn'tho”ﬁéw constitution a justiciable
' cédé?of fﬁndaménfél riéﬁféﬁ;ﬁépfreewoms (66néiae§:iikelihood of

T e AARICRIL S AN R
court action challenging %*he introdiction of a‘n%e—party state)

(e) the extent to which the one-party s ate may foster the ideals of
; ihbé;ficipéfory" democracy., B

Comrade Benze is a member of the Central ‘ommittee of the party for Secigl -
Justice, the ruling party in the African :tate ofxﬁcédia. He is also the
general manager of the State Copper Corperation in that country. He wakes

up one odd morning, only to find his hquse”surrounded by armed soldiers.

éeﬁﬁfi%fﬁﬁ}ison; . Some df'Bénzpfé‘ééﬁ?éa;stéﬁééé?%o g§¢35
country, foim=a'g6vernmént'in;ekiié, and SWeafﬁto“wofkfda&:and night to
"egain centrel ef Acadia, Cemrade Bonze had been detained’Oh fﬁe authority
ggﬁpr@g;{madefpgpsuant to_ajdegpee;gpnsjituting aqgrqﬁp of 10 army
>£f@qgrsla§_the nqg.governmenE:Q;,Apadig, ;nd_cqnferringvon-them the power
0 make any orggrs og,other deprggajygorwthg pg9per governance and

dministration ef the country . /5



Question No, 2 eantinueds

3.

_Discuss.

(a) He manages to instruct you, as a constitutienal lawyer, to brir

an action cﬁ habeas corpus agaipst the coﬁmitsionerxofrpolice-a

the new Minister of Interior, en the ground that since the gcve
itmself came to power through "1llegal" means, the Qrder under )

... he is detained must ipso facte be illegal.

- {(B). . Alternatively Bonzo argues that even if (ne were to ignere the

illegal nature of the new, government thls reglme cannot begin

fﬂltaue -lawful orders because 1t has not fully establlahed itseld

e a. government.u One . plece of ev1dence of this is the fact that t

, everthrown regime is actually seeklng tn regain control of the

eountry. . y
(e)  Cemrade Bonzo has been sacked from his post .as general manager
of the State Copper Corporatien which is part ef the Civil Sery
" Wheéreas the decree conatitutingwthe:new;goéernment had express]
prvvided for the contilthatian of the judicial and aifew other
serv1ces, no such mention was, made of the Civil Service. Bonzs
wants you, to sue the gOVernment for the payment of hls gratu1t5
’and ether fringe. beneflts,.to whlch he would certalnly have bee

entitled under the pre-coup Civil Service regulatlons.

How would you advise him on all three counts? Dlscuss w1th
reference to the theory of the gurlstlc 1mp11catlons of a revol
fpropuunded by Hans; Kelson,‘and to any de01ded Afrlcan cases on

n
questlons..

k

iThe One-Party Cunstltutlons of Tanzanla (1965) and ef Zambla (1973)1

provisions fvr the establlshment of 1nst1tut10ns analogous to that 0.

Ombudsman 1n some other countrles. These 1nst1tutlons are now known

vthe Parmaneht Commlsslon of Enqulry (the PCE) and the Comm1551cn of

f.‘\"':
Enqulrles (the CI) of Tanzanla and Zambla respectlvely.'

- R Sl e e
(a)" plausible arguments for the creation of such institutiens in t
. politicoilegal environment &f a new nation such 'ag Zambia ar
' ‘Tenzania with a one-party’ form of governhmentj "

L T TR

v e e
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n No,,3‘continued

b) why institutions such as these can, in an African state, prove

to be mcre effective,

(1) in the protection of indjvidual rights than a constitutional
bill of rights; and

(ii) in the control of unfair adninistrative decisions and

actions by both party and g>vernment cfficials:

ive a comprehensive account f>r the failvre of federalism as a solution
o the many permanent political and socia . problems cf some African
tates at, or immediately before independ:nce. Discuss with reference

0 any three such African federations whish have so far collapsed,

hoose twa frum the following and cemment comprehensgively:

a) Censtitutional development of any Airican country within
commonwealth Africa;

b ) Rele of John Locke and Montesquieu in the development of

'Euro~American’ constitutionalism;

c) The Westminster model - its features and adaptations to independent
cemmenwealth African countries;

1) The extent to which the presidenti:rl systems of government can be
said te be more relatively suitabl. forms ef governments to the

cenditions of African countries than say the parliamentary system.

END OF EXAMINATION.
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4% 2t gni.., INTERNATIONAL . TAW =

* - v . b i ¥ iv':f)
R e T A R R P fo ¥
IME: THREE HOURS
T ET Doe iy e Thesyr e e w) gl L 0L P .
NSWER:FOUR,, questigns_gut of .eight PQQYidéayﬂk : fﬁii uw_"“. e
.u TR Ter

v Gompe e v i e

. "Nothbgpgﬂggmoqe ;; uth that is not open to denlal “or e"en to
- ¥ ‘3’0.,5’13: LS RS b

doul;t,mnap;algA hathhe actual body of 1nternatlonal iaw as it

stands today, is not only the product of tﬁznéonsézgss act1v1ty
of the. Eungp%QQWming, but has also, drawn 1ts v1tﬁ%f§ssence from
a commpnr.gource of European bellefs, and 1n ‘both of these aspec%s
it is mainly of European orlgln." Per Prof Verz;nl;VLWest
European Influence on the Foundations of International Law" I

Ig_ggp Rel. (1885) 137, at 138.

a+ -

TLeay s one T RE st g lwent ol

Do you agre fh %ﬁ1 méfgéﬁﬂlbﬁy 'Reiate*youﬁ”eﬁiﬁion‘ﬁb what you
consider to be the contribution of Afro-Asian< natiﬁﬁs #d the
devéiﬁﬁmeﬁ%’o?’fﬁternatlomalklaw. R L T b

ar ]»‘-\,— -

PR H AT “
» PRI s

St o G W IN Y C

. Discuss the various -theories relating to st@te recagnltlon. Which
~«¢heony do.yQu think is mostly followed by the ma]orlty of states°

s el il

Are the acts performed by a gowvermment or.a state before recognitior

valid in International law? Discuss with reference to decided case

Il}ustrate by reference to appropriate cases the doetrinal bases
of a state's right to espouse the claims of its citizens for
injuries sustained by them through the acts of foreign states.

. What is the relationship between International Law and Municipal
Law? Are they two systems quite apart from each other or are they
manifastions of a single conception of law? Do the rules of
-Internatlonal Law automatically become the laws of states or do
‘they . requ;re special legislation for their implementation?

Dimeues fully illustrating your answer with practices observed by
states: in. relation to treaties..



5«  What role have Re81ona1 Organiiailons belngwp&aﬁinghxn the
maintenence of international peace.and security?

6. There is-n> part of the law of treatles whlch the text writer
approaches with more trepidatron than the questlon of inter-
pretation (Lord McNair, The Law of Treaties, 1961, p. 364).

I A
Do you agree with the statement? Discuss the varlous;rules which
the arbitrators and judggs:have. elghorated for imberpretation

of treaties borrowing mainly from the private law of‘contfaét;

7o Uhat justiflcat1ons do you find fer %he modern trend in States'
:enlargement of the area of thelr jurisdiction ever- oﬁf-shora
'ﬁwaters? SR

8. 7" Nowhére. seience palléy ‘and law have come together 50 01089 88

PICOURE R solutlon of internatlonal problems bnqerning the use e

of “the euter space.ffl" A

.‘-_‘:1_,, s ’T’Y'f}j.“[‘! ; }, T 13 R . LY

ﬁiséuas elaborating various Resolutions and’ Conventiens whlch
the international cdbmmunity has aGOpted in re‘ent‘years to .Bave.
- the. hnman race, from thé total annihilation-:' e




et , .‘.;’ ," f

W ﬁg*ﬂ, N )
s .
= b «
¢ Y
3 THREE HOURS. »
| THREE QUESTIONS. . » .
A ?{‘31'7-5-"’»*?"'"?* N BNy i st e

oH LM eto
.sen's theory has added several 1mportant ideas to tho=e of English

a1lytical jurisprudence but, his thebr& is, ‘contrary to" ﬁis claim,
.ther PURE nor UNIVERSAL.

~ > é‘ff vrd v SRS S 4 4 v s
IR SRR S L PP sap » o g s e '
ment and Elucidate. M o Eant
e T e I i a7 .
S LA el g ERRRE 4 ! dFs T oBnuUoRvn ERTICN -"!ﬁ;: N

Iévﬂr,\ane promin%ﬁt ﬂﬂr18$ observ&aoqmat his theomw 13 "tpqypure,
y nbn-cdmmxtal too neutrdivits be useful to Afrd Eﬁian 5001eties.

R e

.tiocally examine the yalidity of this ubsegyaﬁiqg.
. T J»A_ Covee L

saélgfﬂgﬁgqﬁfegen% & dfy, ﬁut”snfﬁxbéCéﬁge ££° ﬁrésef#as)that

1t1nu1ty with the past which is inevitable and valuable, ‘but dlso
ause it stands for the method of reason and compromise which is:

sential for the development of a democratic and free socii%y“.

Paolees e e o : N
, : Lo D 5
F : - Pattersono
N tl Iod "‘ £
8 ?v Ctremnimn i S
nment and eluc1da£e. T S Asusnaaia
3?" Pam ‘#x uﬁx s Lev. J

't Pound's theory is 1dapt fon:contemﬁorary, plumal and tran51tlonal
mlisations of the; pr@seyt day develuplngrcountrieg of Asia and ‘Africa

.luding Zambia.‘

iR L)
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(a) Maines - cautlous generallsatlon regardlng "Status t~ Contract"
has been: punched full of holes, yet it serves as a useful
paradigm for the orientatisn or present day legal changes and

ig/has been true as appliedvte Zambian society. Comment.

SOl e D e e
How far is& 1t 86rrect t6 say thatléevoIution to-day is cylical

- a retutn from contraq§@tom§t§tus?
(v) "Prof. Hart presents a p051t1v1stlc account of law that is
de51gned to give more adequate picture ‘of the ‘notion of law by ..

deallng w1th the varlous dlfflcultles besettlng Austin!' s account

et o endmsimtnn 2 s gty

.= Theodore M. Bendltt.

‘ egmménf and eiucidate,j.

Heoessse there is no way open tu us by which we can compel. e'maﬁufo 1;
the life of reason. We can only seek to exclude from his life the

grosser and more obvious manlfestatlons of chance and 1rrutionality.

-We can create the condltrans essentlal for a rational exlstence. The!

..are the necessary, Jbut not the sufflclent condltlonetftr the . achzeveme

.Natural Law._

(a)

of that end." (Lon Fuller)

PP e
Comment on thls statement and show whether this can be sald to be a
valid criticism of classical Natural Law. Show also whether Lon Fulle
© elas:
prin01ple of reclpr001ty can be con51dered as an 1mprovement onse -

Rl

-

EITHER

Meevrseeln the sphere of criminal laQ I entertain no doubt that there
remains in the courts of law a residual power to enforce the supreme
and fundamental purpose of the law, to conserve nntmanly the safety a

order but also the moral welfare of the state, and that 1t is thelr

duky to guard it against attacks which may be.the more 1n31dmpus beca

they are novel and unprepared for..,ass." . B ﬁzywtm

y .

Per V1scount S1mmonds in Shaw ‘v. Director of Publlc Prosecutnpna.

q: e
rw it

Discuss the above statement in the 11ght of the assertion that 80 lon
as the dimensiens of private and public morality are not clearly.defi
in matters of morality the individual's freedom of choice and liberty

will be erocded,
/-
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nowering" .
is a new "craze" among the Zambian youth. It all started about

» years agn when a group of youngsters came for a picnic in Lusaka. They
‘ried with them flasks which, according to them, contained special water.
~ing the sessions the youth would pour the content of the flasks on their
.ds and all of a sudden this would send them into hysterics. They would
idle each other, sing, clap hands and eventually fall into a lung sleep.
> youth almost always have their sessions at the Lusaka showgrounds

1 they all show signs of good health.

are has been a great deal of public outcry against this Yeraze" and

few articles have appeared in the local dailies condemning '"showering".
hac been labelled as "immoral," "an eyesore" and indeed one paper

s condemned it as being against the principles of Humanism since it
bases the values of man and has suggested that anybody who has taken

rt in any cf the sessions for the past two years must be punished.

u are a parliamentary draftsman in thq Ministry of Legal Affairs and

u have been summoned by an abviougfg?ﬁfgister of Legal Affairs for a

scussien on possible measures to be taken to solve this problem.

the light of the public outery what advice or suggestions would you

ve?

END OF EXAMINATION.
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is a new "craze" among the Zambian youth. It all started about

y years agn when a group of youngsters came for a picnic in Lusaka. They
ried with them flasks which, according to them, contained special water.
~ing the sessions the youth would pour the content of the flaasks on their
.ds and all of a sudden this would send them into hysterics. They would
ldle each other, sing, clap hands and eventually fall into a lung sleeps
» youth almost always have their sessions at the Lusaka showgrounds

1 they all show signs of good health.

sre has been a great deal of public outcry against this 'craze" and

few articles have appeared in the local dailies condemning "showering".
has been labelled as “immoral," "an eyesore" and indeed one paper

s condemned it as being against the principles of Humanism since it
bases the values of man and has suggested that anybody who has taken

rt in any cf the sessions for the past two years must be punished.

u are a parliamentary draftsman in the Ministry of Legal Affairs and

u have been summoned by an abviougfg?ﬁfﬁkster of Legal Affairs for a

scussien on possible measures to be takenm to solve this problem.

the light of the public outcry what advice or suggestions would you

ve?

END OF EXAMINATION.



