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CHAPTER ONE

INTRODUCTION

Deterrence has long been accepted by the courts as one
of the main purposes of punishment and perhaps as its ultimate
justification. Besides, it is only common sense that one way
of preventing certain misconduct is to punish those who engage
in them, and indeed it is a technique that any parent knows
well.1

Punishment for criminal offences is generally viewed as
serving one or more of the three main purposes: (a) deterrence,
bth of the criminal himself (special deterrence), and also of
society at large (general deterrence); (b) thé rehabilitatidn
of the criminal; and (c) to a lesser extent and as a last
resort, the isolation of ghe hardened or dangerous criminal
from society, that is "restraint".2

In this paper, I wish to discuss the rehabilitation of
the criminal offender.d

There are many forms*ﬁf’ﬁgg;éustodial sentences which give
an offender an opportunity to reform viz. "suspended sentences,
fines, forteiture, payment of compensation, finding security to
keep the peace and be of good behaviour or to come up for judgment"3
absolute and conditional discharge,4 probation service,5 and
extra-mural penal employment.6

Of the above-mentioned forms of punishment, I have decided
to write on two of them only - Probation Service and Extra-mural

penal employment because. the courts use them sparingly vis a vis



public demand for them and other non-custodial sentences,
One notable proponent who spoke on rehabilitation is His
Excellency the President, Dr. K.D. Kaunda who wrote inh is
book "Humanism in Zambia and a Guide to its Implementation"
Part II, that "reforming prison inmates should be the primary
goal of our prisons.... We do not believe in punishing people
for the sake of punishiné them, we believe 1in reforming them."7
He again cautioned the courts at the first Judges and Magistrates
seminar held at Mulungushi Conference Centre on 23rd August, 1987.
The President urged the courts to be considerate and to opt for
non-custodial sentences when metting out sentences against S‘/q.)
N
offenders. He emphasised the need to reform prisoners and to
rehabilitate them back intOSGéiEty without discrimination based
on their criminal past.8 Even before His Excellency the President
made these dbseréations;”many leééers and ordinary citizens at
different fora made similar remarks i.e. urging the courts to use
custodial sentences sparingly so as to give offenders chance to
‘reform. In 1974 when Parliament was debating}@ the Penal Code )
9
'Ammndment Act (No, 2 of 1974) Mr. Willa Mung'omba (M.P. for
Mporokoso) observed during the debate on the Act thus: "Tt is not
by having stiff penalties that we can curb crime..,. It is by
starting from the bottom i.e. by having a good system of investiga-
tion, by having a good system of research.9 Mr. Henries, the
Attorney-General of Iiberia once said: "for‘centuries, imprisonment
has been a means of punishing’afgggaers and prevents them from
especially escaping committing new crimes or causing harm to others.
Tt has also been regarded as a deterrent to criminality..,, Tt has
however proved ineffective as a deterrent; rather in some instances

. * » ’ 10
it has contributed to recidivism,"



The two forms of punishment (probation service and
Extra-mural penal employment) belong to the reformation
(rehabilitation) theory of punishment.11

In this paper I will try to highlight the advantages
of such sentences to the offender, the community in which
he lives and to the nation as a whole. And since prevention

is better than cure, I will attempt to provide ways and means
through which crime can be controlled.
MOV :Nd,ﬂf’/ ((4 Y r7
In Zambia, Probation service is fewsd under section 3(1)
. 2 4
of the Probation of Offenders Act Cap 1471 and under section

g
73(1) (b) and section 10(c) of the Juvenile's Act Cap 21'713

of the Taws of Zambia. ‘ péM/ﬁCaﬁlf/;ﬁ/

Extra-mural Penal employment is‘iauﬁa under Part XXI,
section 135 of the Prisons Act Cap 13414 of the Laws of
Zambia.

Talking about Probation Service and Extra-mural penal
employment without defining the terms, will oniously put an
uninitiated reader in total disarray. These are non—custodial
sentences or orders the court makes upon convicting an offender
as opposed to custodial measures where convicted persons undergo
a term of imprisonment -~ with or without hard labour.

I had an ocassion of interviewing some Judges, Magistrates,
Probation officers, Prison officers and prisoners themselves as
to the effectiveness of custodial sentences. A number of them
stated that such senténces were ineffective in so far as the ]

reformation of prisoners is concerned. Prisoners_they said,

come out of the prison walls better instructed in crime than



tﬁey went in because of their long association with some jail
birds in prison. Prispners themselves were divided. Some
appreciated that the different skills and education they are
taught gives them some means of livelihood after serving their
sentences. Some disliked custodial sentences because they missed
their families, feared tﬁeir property or crops in the field to

go to waste and worse still the consensus was that prison life

is degrading. Tﬁe méjority preferred non-custodial séntences of
say suspended sentences, fines, probation and Extra-mural

penal employment.

The material used in tﬁis essay is secondary data taben
from books, statutes, law reports, annual reports of government
department, case récords, essays and speeches. The data is
supplemented by information gatﬁered during personal interviews
during the research. |

Chapter two is dedicated to the septencing process,
chapter three to Probation Service, chapter four to Extra-mural

S
penal employment and chapter five, the concluding chapter, is

dedicated to the general discussion of the Essay.
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- CHAPTER TWQ
' SENTENCING

vy S

Crimindl Justice Process

Sentencing is the climax of the criminél justice
process. It serves as the focus of the criminal law and
the criminal trial, and constitutes the point at which
the criminal justice system most conciously and visibly
expresses its denunciation of criminal behaviour, éttempts
to deter or incapacitate people from further wrong-doing,
or orde;s reparation or redress of the harm done.1

The public needs protection from criminals., The ¢
public thus question both the ability and willingness of
the criminal justice system to take the action necessary
to protect it from cfime.

A century ago, the untilitarian approach identified
protection of the bublic as a primary ‘goal, and rehabilitation
was said to have replgged/pﬁnisﬁment and retribution in offering
a more effective and humane means for achieving public
protection.

The theory of rehabilitation is based on humanitarian
concerns and a utilitarian "common sense' theory that the
most effective way to prevent crime is to transferm offenders
into law-abiding citizens. Although the theory has had a major
impact on criminal law and correctional efforts since the turn
of the century, qu}uatian,of,ﬁhe programmes and efforts to

rehabilitate have led to the conclusion that little effect



is to be observed upon offenders from treatment programmes,
especially in a prison-setting.3
While we accept the view tﬁat imprisonment has on
reducing criminal recidivism by isolating or separating
the offender from the general public, from certain selected
P
persons, or from situations which could lead to criminal
behaviour, many people are of the view that imprisonment
should be reserved for those who committed serious crimes
and who represent a serious threat to the personal security
of others, Those who commit minor offences e.g. petty thefts,
assaults, malicious damage to property and the 1ike should
be spared from custodial sentences. Instead, non~custodial
gentences, should be ordered in order to rehabilitate them.
This view is the Pfésident'sNQiew in this country. Apart
from what he wrote in Humanism Part II, he reiterated his
call for non-custodial sentences at the 1987 seminar of
Judges and Magistrates held at Mulungushi Conference Hall,
Lusaka. Dr. Kaunda said: ?
"By sending first offenders to long prison
sentences, courts not only deprive children
of parental love but also contribute to
personality disorders of children who fall
prey to drugs, alcohol and aggreésive anti-
social behaviouri+ss The Judicial system
should reflect the development and aspira-
tions of society.”
The President called for the critical examination of
the legal procedures and judgments as soﬁe were against

humanism. Under humanism, emphasis should be on rehabilitation

of convicted people instead of long prison sentences.



Sentence Assessment

"Trying a man" said Mr. Justice McCardie, "is as
easy as falling off é log compared with deciding what to
do with him when he has-been found guilty."6 The assessment
of sentence is therefore a very difficult thing and is a real
test of a Magistrate's or Judge's wisdom.

The criminal procedure code, Cap 160 of the Laws of
Zambia is silent with respect to many important sentencing
issues. These issues, such as the procedure to be followed
at the sentencing hearing, have been decided on a case by
case basis by Judges. To put it the other way round,
sentencing is within the discretion of the court.

The law of sentencing has two sources: statutes and cases,
with the latter providing a more positive direction as to how
a court's discretion should be exercised in particular
instances.-8 9

The court will first and foremost concern itself with
the provisions‘of the statute., He will investigate the
statutory limitations on a court's powers - in particular
those defining a court's sentencing jurisdiction, and those
laying down maximum and minimum penalties for given offences,
Tﬁe Magistrate will fnghg;,gxamine the process by which the
severity of a sentence is determined and the various factors

which courts take into consideration in making such decisions.

Tﬁe penalty section of the Act should always be studied
before the nature of the penalty to be inflicted is decided

upon. This is to avoid the risk of a sentence of imprisonment



only being imposed where the law provides for imprisonment only

in default of payment of a fine, or the risk of imprisonment

and fine being ordered where the law only permits one but

not both, of these penalties, or hard labour being ordered

when tﬁe law does not permit it.
Before passing sentence the court may also take into

account of these notable considerations:

(a) The seriousness of the class of offence to the
community;

(b) The prevalence of the 6ffence in the district;

(c) The aggravating or extenuating circumstances surrounding
the commission of the offence;

(d) Public opinion to a particular offence;

(e) The antecedents of the accused.

(f) The youth or age and health of the accused.

(g) The probable effect on accused, of the sentence

contemplated.10

Pains of Imprisonment

G.M. Sykes came up with the concept the 'pains of

punishment." He identified four of them viz.

(1) Deprivation of liberty;
(ii) deprivation of goods and services;
(iii) deprivation of heterosexual relationships;

(iv) deprivation of autonomy.11




10

At page 61 of the old Magistrate's handbook (known
then as "Directioqfigg,ﬂagistrates”), it is stated that....
while prisoners receive what is to many of them a better
diet than they do in their own homes, nevertheless the
unavoidable association of first offenders with other
offenders, some of them "0ld Iags ", must always make a
magistrate anxious to keep a man out of prison if he can.
Cells.... are generally association cells, where conversation
may be expected to include the general subject of crime,
and in particulgr §quectsrof actual crimes. The prisoner
is thus made used to the idea of crime and criminais, and
may emerge from prison far more criminally minded, and
better instructed for crime, tﬁan he went in."lz

These deprivations or frustrations of modern priiyns
Sykes says "are acceptable and unavoided implications of
imprisonment, but they are also painful and we should
explore the way in which the deprivations and frustrations
pose profound threats to inmates' personality and senée of
worth."13 This view is also expressed in the Magistrate's
Handbook at page 67. Tt states that the prisoner feels the
pinch of prison 1ife because he feels his loss of liberty and

absence of his women and beer. To these punishments is added

the fear and worry of his familyt{wife and children) livelihood,

especially in town. To add insult to injury he also worries

about working without pay in prison.la
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Taking into account the pains of punishment 1i.e.
(imprisonment), é;‘e#préssed'by Mr. Sykes and the Magistrate's
handbook,‘and also public opinion, it is indeed advisable
to spare certain prisoners from custodial sentences.

T had an occasion to interview some Judges and

q
Magistrates over the question of custodial and non-custodial
sentences. Mr, Justice Simuziya said that for offences
which are not of a serious nature, it is better to order
non-custodial sentences where it is possible. He revealed
that he has atten&ed many commonwealth conferences on the
subject of sentenéing and most commonwealth countries are

o

working out measures of encouraging rehabilitation (non-
custodial measures to reform the offender) as opposed to
incarceration. Mr., Justice Musumali expressed the same
view but added that other tﬁings being equal, courts should
strive to see to it that the punishment befits the crime.
Both Judges were of the view that if non-custodial measures
were employed, that could reduce congestion in our prisons.
Mrs. Samakai, a Magistrate was of the view that custodial
sentences were not the 6n1§'answer to the problem of reforming
offenders. Probation service and suspended sentences are
better methods of giving offenders a second chance, she said,

All prisoners I interviewed except one preferred non-

custodial sentences to imprisonment. Most of them loathed the

4 pains of imprisonment as propounded by Sykes. Mr. Boniface
Chola, 27 years, who was detained during the President's
pleasure in 1984 for murder (offence committed when he was a

juvenile), stated that short term prison sentences were better

S



1z

than long sentences., The longer one stays in prison the

more he learns about crime because of long association

with toughtested prisoners. He said those detained

during the President's pleasure are worse off because the

President does not review their cases. Many of them have

lived in prison for as long as 26 years without being

released. Speaking for himself, a prison was not a place

to réturn to given a second cﬁanée. He, complained that

the State was denying him chance to marry and to raise a
///

family of his own. While he appreciated the education and

skills he has learnt from prison, he said that the acquiring

of such skills is a worthless exercise for prisoners like

him who don't know their time of release from prison, Mr,

Chola had just been transferred from Livingstone where most

of the detainees (President's pleasure) are kept.

Mr. Robert Kalolo, 32 years was jailed in January, 1991
for house breaking and theft, He is serving an 18 month's
sentence. He spoké\iil of‘cu;todial sentences because one
tends to come out of the prison walls a worse off criminal
than he went in because of long association with hard core
criminals. Speaking for himself he had reformed and will
never dare to return to prison again, He knew nothing ab;ut
Probation service and Ext;a~mura1 penal employment, He
however, appreciated the skills he was being taught in prison.
He said he will make use of the carpentry skill he has learnt
in prison when he got released.

S
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Mr, Boniface Lusaka, 25 years, is serving a 2 years
sentence for being in possession of a fire arm without a
licence. He is married and has two children. He said he
missed his family a great deal and did not know what was
happening to them. He would have loved to be given a
suspended sentence .rather than being sent to jail where
his freedom is curtailed and separating from his familv is
a source of worry.

One prisoner who did not want to be named appreciated
prison 1ife because that was his world. He said each tithe
he is released he found normal life abnormal and each time
decided to return to jail.

None of the priéoners I spoke to appreciated the prison
diet of Nshima (thick porridge), beans and Kapenta without
saladi.

The Prison Supifigggnéent (Officer in Charge) Mr. Masek2
told me that Lusaka Central Prison was opened in 1902. He is
not sure of its capacity then but said that to-day, the prison
can accommodate 600 - 1000 inmates.

According to him, he saw nothing wrong with custodial
sentences but condemned the mixing of remand and convicted
prisoners in the cells. If he had things his way, he would
keep Remands in separate cells to save them from being spoiled
by convicted prisoners who often turn themselves into tutors
of crime. He said ﬁrisoners were well fed and well looked after.
Prisonefs, according to him, appreciate the academic education

and training in various skills which the Prisons Department

offers to them, According to Mr. Maseka, prisons are capdble

of reforming offenders within the prison cells.
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CHAPTER THREE

PROBATION SERVICE

In Zambia, probation service is administered under
S. 3(1) of the probation of offenders Act, Cap 1471 and 7
under sections 73(1)(b) and 10(2)(c) of the Juvenile's
Act, Cap 2172 of the Laws of Zmbia.

There is no statﬁtory definition of probation. However,
the term is well defined in the Department of Social
Development's 1986 annual report. '"Probation is an open
non-custodial method of treatmeRt of offenders provided
for under the probation of offenders Act,‘thereby affording
the offender the opportunity to reform without being
removed _from his/her family and community."3 While the
probationer is required to abide by certain legal requirements
incorporated into the order, the probation officer on the other
hand is required te supervise and assist the offender in any
way possibe, including securing education; training, or
employment as the case may be.,

Notable writers have also defined probation as "a procedure
under whicﬁ a defendant found guilty of a crime upon verdict or
plea is released by the court, without imprisonment subject to
conditions‘imposed by the court and subject to the supervigion
of the probatiomer by a wrohation bffiéer.s

Before examining in detail the development of the probation
service in this country, it is necessary to give a brief account
of how the service started in England. It will also be putting
the cart before the horse if nothing is mentioned about the
brief history of impriégfgggg/as a form of punishment under the

Englisﬁ legal system.
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"It is a historical fact that we have travelled far
from the opinion of a committee of the House of lords
which in 1863 reported in favour of severely deterrent
regime based on hard labour, hard fare and a hard bed....
and expressed the view that in so far as the moral
reformation of the prisomers might also be an aim, it
should be achieved primarily through the discipline of
stringent punishment."6

Until the report of the department committee on
prisons (The Gladstone_Report) was published in 1895,
these views prevailed and found expression in separate
confinement and punitive hard labour. Thus prisoners
were isolated at all times in their celis, at work, in
chapel, and at exercisej’ﬁﬁfig they were employed on such
degrading and unproductive work and the tread mill, the

short drill, and the crank.

The committee of 1895 recommended that, for the future,
reformation and deterrence should be treated as primary and
concurrent objectives, and tﬁat prison treatment should be
effectually designed to maintain, stimulate, and awaken the
higher susceptibilities of prisoners and turn them out of
prisons, better men.and women both physically and morally,

than when they went in.

Brief History of Probation Service

Probation service in England was introduced in the
» v
thirteenth century. Its origins can be traced back to

reprieves granted to offenders who could claim benefit of

the c1ergy.8 It was done through responsible volunteers
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(who were prepared to do probation and after care work).

The system which started in England extended to United
,4,‘/ . .

States and to-day many French speaking countries e.g.

in Africa, use teams of volunteers each under a trained

assistant socilal welfare officer.9

Modern probation theory and methods are more intimately

related with the development in social work.

It sﬁould be noted that reﬁabilitation did not realy
come into its own as a motive for punishment until after
the emergence of‘impriéonﬁént as a method of punishment.
And this was as a result of the positivist school's
reaction against the mechanical systems of proportionality
advocated by the classical school.10

In Northern Rhodesia, the legal position for probition
was first made in 1933 but it was not until 1954 that a

regular system of probation was developed.11

Probation started after the first world war. Before
that offenders were sent to South Africa and Southern
Rhodesia where such probation and ref;rmatory facilities
were available. Affé;’zggz;econd world war i.e. in 1953 the
government passed the probation of offenders ordinance (now
Cap 147 of the Laws of Zambia) wﬁicﬁ set gyt the law in
relation to probation.12

Probation was establisﬁed under tﬁe social welfare
service, which service had trained personnel. The Director
of Social Welfare was gazetted as the Principal Probation

Officer.13




During the Federation of Rhodesia and Nyasaland,
the prisons service ceded to the Federation. But the
Federal constitution recognised territorial responsibility
of their approved schools. Northern Rhodesia had its first
approved school in Ndola in 1961 and another one in

Mazabuka in 1963.

Probation Supervision

Probation . supervision means a great deal of more

than mere surveillance of defendant by the Officer (Probation
e .
Officer). Tt consists primarily helping the relationship
between the officer and the probationer through which case
work and counselling change the probationer's attitudes and
strengthen his ability and desire to remain law abiding and
responsible.14 We have two types of supervision. One is
institutional based and the other community based. Institutional
baséd calls for an offender to be put in a correctional
institution like Nakambala. Community based means that the
probationer is sﬁpervisédAfrom his place of residence.
- %

The modern function of probation as epitonised in the .
pre~sentence investigation report draws upon social diagnosis.
This in turn grows out of the social worker's need "to know"
in order "to work out" a problem, to apprehend and to d;velop
a line of orientation in conneétion with his client's dilemma.
This soéial diagnosis is an éttempt to arrive at an exact a
definition as possible of the social situation and personality

of a given client. To arrive at a diagnosis the worker uses

raw materials and data about the client gleaned from other
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social agencies, relatives, parents, friends, schools,
employers, publié”records;‘and any other such sources as
may be available.15

Probation service is of two types - one for adults
and the other for junenile offenders.

In respect of juvenile offenders, probation service
is utilised to the full. It is popularly used in towns .
Rural areas lack the service due to administrative and
financial constraints.16 However, now that tﬁe old social
welfare department and the Community department have been
amalgamated to farm one department of Social Development,
hopefully the staff posifion migﬁt improve.

Mrs. S. Cﬁisense, the Principal Social Development
Officer stated during tﬁe interview that there are plans to
involve the Mine based social welfare personnel in probation
work. The church will also come in in due course. And if
the department's financial position improves, chiefs may also
be asked to assist. She disapproved government monopoly in
running the service. If she had things her way, many institutions
were going to be allowed to engage in probation work but
supervision at inspectorate level was going to be fhe concern
of the government.

Mrs. Chisense lamented over lack of correctional institutions
for 5unéni1e offenders. She said the present institutions -
Insakwe probation ﬁostel in Ndola, Nakambala Approved School
in Mazabuka and Katombora reformatory were old and in poor
state of repair. Tﬁé institutions were also not witﬁin easy

reach of towns which have the highest rate of child deliquency.
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Citing figures in the commissioner for juvenile welfare's
paper of January, 1989, which paper he presented in Ethiopia
entitled "Consultancy on Juvenile Deliquency in Zambia"17
she stated as follows:
(a) 1In january, 1989, out of the total number
of 60 iﬁ;;tes éf Nékambala Approved School,
17 were from Copperbelt - mostly Luanshya
and Mufulira; 12 were from Western Province,
10 from Northern Province, while the remainder
was shared among other provinces. Southern ’
Province where botﬁ Nakambala Approved School
and Katombora reformatory are located had
contributed bnly 2 inmates.
(b) At Katombora reformatory, out of 100 inmates in
January, 1989, 47 came from éopperbelt Province
- .
(Mufulira and Imanshya), 8 were from Southern

Province. The rest were distributed among the

other provinces as follows:

Central Province - 11
Lusaka " - 10
Western " - 6
Luapula " - 5

Northern " - 5
North Western Prov. - 5
Western - 3

The long distance between the present cotrectional
institutions and places where such inmates come from poses
. . . . 7. s
a big problem in as far as parental and guardian communication

with the offenders in such correctional institutions is concerned.
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In the result, many inmates escape in order to rejoin
their fémilies. In 1986, 7 inmates escaped from Nakambala
approved school and 42 escaped from Katombora reformatory.
The questionnaire on Nakambala and Katombora of 198919
revealed that at Nakambala 50 inmates out of 60 had no
contact with their parents. At Katombora, out of 100

boys, 77 were not visited by parents or guardians. At
Nakambala approved school-erme inmate was visited 13 times
in 1989 by his parents who lived in the neighbourhood.

At Katombora, one inmate was visited 24 times and another
26 times by parents and relatives who live within the
neighbourhood of Katombora reformatory. This clearly

shows that the nearer the institution is to the places
where inmates come ¥rom the more visits an inmate will
receive. From the data provided above, the majority of

the cases come er?_Coppgrbelt. But Ndola for example is
850 Km. from Nakambala approved school and Katomboré is
1,500 Km. from Ndola. There is therefore need to establish
more correctional centres e.g. on the Copperbelt. Related
to this problem also is the fact that the country has no,
correctional facilities for girls/women. 1In colonial days,
we had two of these for coloured girls only. One was Rosh
Haven for deliquent girls in Ndola, and tﬁe other was
Higﬁridge House for deliquent : girls in Kabwe . These were
abandoned shortly before independence for want of inmates.
Probation service was not extended to African girls then.
Even the boys correc;ional institutions on the Copperbelt

were exclusively as mentioned above for whites and colourds.




22

We had only one éentre in Ndola for Miners' children
i.e. Nakaputa approved”EEﬂbol in Masala. This was
abandoned in 1963.

As for adults, probation supervision has proved
somehow impracticable. This is because adults cannot be
kept in a correctional institution. Tt is degrading and
not only degrading but social.wélfare problems are aggravated
by isolating a bread winner from his family, Mrs. Chisense
said. Most Judges and Magistrates I interviewed to this
effect preferred.suspended sentences and fines for adult
offenders whom tﬁe courts feel should not undergo

incarceration. Many wete sceptical about probation supervision

for adults because it poses many problems with regard to the
execution i.e. lack of transport to supervise a numbezx, of
them in one district/town, lack of trained personnel to
counsel them, and the like.
The following tables show the trend of juvenile
deliquency in the country for the period 1985-1990.
Table 1. ‘Shows probationers by sex for the
period 1985-1990.
P
Table 2. Shows the number of cases investigated
for the courts in 1986.
Table 3. Sﬁows deliquency case disposals for the
year ending 1986.
From Table 1 one may say that the number of probationers
has been fluctuating during the period under review but weight

by weight the number seems to be declining.
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Table 2 reveals that juveniles who commit criminal
offences are from the lower strata of our society. One
tends to- agree witﬁ Merton's tﬁeory of crime when he sees
the causes of crime to be in the social structure and thz
disadvantage of the lower class to reach societ al goals

of wealth and success, Table 2 clearly sﬁows that the

majority of juveniles commit theft related crimes.

Table 1. Probationers by Sex 1985-1990

waE | FmmAE ' TOTAL
1985 1 303 oa 344
1986 27 3 303
1987 | - 223 28 251
1988 | 285 32 317
1989 233 L2 270
1990 285 30 255
| o (breakdown
% s according
: to sex)

Source: Records at the Department of Social Development,

Lusaka.
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Table 2. Tnvestigations for Courts (Deliquency)

(1) Offerices apainst administration of lawful authority.
‘Escape from lawful custody - ¢9
Trading without licence - 2
Tllegal entry into Zambia - 1
Criminal trespass - 1
ynlicenced driving - _2

Sub-total - 15

(ii)  Offences injﬁfIBGE/Lo the public in general

Tn possession of dagga
Defilement
Obtaining goods by false pretences

Sub-total

“
(iii) Offerices against the person

Assault (common)
Assault (QQBH) i
Indecent assault
Unlawful wounding
Rape
.Manslaugﬁter
Aggravated robbery

Sub—total

(iv) Offences relating to property

Burglary and theft
Store breaking and theft
office breakiﬁE/EEE theft

Theft

16
64
13

10

B

50

17

234




25

Table 2 (Cont.)

(iv) Offences relating to property

Shop lifting

Store breaking

Theft from person

In possession of stolen property
Theft of motor vehiclg

Theft fyom ﬁggof véhicle
House breaking and theft
Entey and theft

Malicious damage to property
Stock theft

Others, unspecified

Sub-total

Grand Total

Source: Department szfgsigl,Development Annual Report, 1986.

Table 3
Deliquency: Case disposals - 1986

gzge\or‘order

Probation -

Approved school -
Reformatory school -
caning -
Fine e -
Imprisonment -
Conditional discharge -

Absolute discharge -

30
16

22

20

164

522

E

" Number of Orders

84
52
58

330

51

17

35




Table 3 (Cont.)

Deliquéncy: Case digposals — 1986

Type or Order - Number of Orders
Suspended sentence - 16

Case withdrawal - 1
Acquitted - 2
Dismissed . - 6

To give proper security - 6 !
Others, unspecified - 3

Source: Department of Social Development Annual Report, 1986.

It is a pity that annual reports for the period 1986~1990 are
not ready but are being compiled. The department however, Bandled
285 probation cases in 1990.

In 1977 there were 493 probation cases ﬁandléd by the then
Department of Social Welfare. Out of this number; 80 were females.
Of the 233 cases closed in the year, 33 were released as being
unsatisfactory. Only 24 persons over 18 years were made the subject
of probation order and this number includes 3 females.zo In 1986,
303 probation cases wg@g’hanq1ed, of which 32 were females; Of the
139 cases clased in the year, 29 were released as being unsatisfactory.
Only 6 persons over 18 years were subjected to probation supervision..
Three of these were males and the ofher three were females~21

Adequate supervision is lacking taking intd acéount tﬁs number
of probationers needing supervision and the present staff position.
For example as at 1986, the department had 26 senior social
development officers, 35 social development officers and 133

Assistant social development officers.
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Four social development officers were seconded to
Home Affairs and one was seconded to Zambia Police.

This means that the department had a total number of
199 proBation officers in the field. ’

Mrs. Masisani, a Senior Probation Officer at Headquarters
told me that staff development was one of the department's
priorities, i.e. the department is doing its best to improve
staff performance and service delivery through training
programmes botﬁ at home and abroad. The University of Zambia
offers two trainingigfggggmmes ~ degree and diploma in social
work. The department has two training schools for the junior
staff. These are Kitwe Social Development Staff Training
College and Monze Social Development Staff Training College.

Apart from short courses conducted at these schools, a

number of seminars and workshops are held there as well,

Combination of _Orders

A probation order should not be combined with certain
orders e.g. punitive orders like caning.22 But it may be combined
with orders of costs, or compensation.23 Pursuant to section 3(2)
and 4 of Cap 147, whicﬁ set out the conditions of tﬁe probation
order, When an Accused fails to qbserve any of the conditions of
his recognisance during the period set, he may be summorred to
court and be sentenced for the original offence.

A probation order'has tﬁe effect for a maximum of three
years and a minimum 6f one year, and in addition to any conditions
relating to residence, employment and the 1like, contains the

requirement that the probationer submit to the supervision

of a Probation Officer. —¥fa probationer is convicted of another
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offence during the term of probation order, he may be
summoned back to court that made the order and be convicted
and sentenced for the new offence and/or to be simply
sentenced1fér'the ;riginal offence. The same is true if

the probationer violateg’iﬁ§;of the conditions of the
Probation Order.25 Section 10 (1) states that "a conviction

for an offence for which a probation order is made shall be

deemed not to be‘a‘ponviCtion for any purpose other than the
purposes of the proceedings in which the order is made and at
any subsequent proceddings Which may be taken ggainst the
offénder under the foregoing provisions of the Act".26
Section 11 (1) deals witﬁ the amendment of Probation Orders.
It states that ”subject to the provisions of this section,
where, on the application of a probation or of the frobation
Officer responsible for the supervision of the Probationer,
the court wﬁich made the pyobation order is satisfied that
the provisions of the probation order should be varied, %r
that any'provision should be inserted or cancelled, tﬁe court
may by order amend the probation order accordingly. Provided
that no order shall be made under this section reducing the
probation period, or extending that period beyond a period of

three years from date of the probation brder."27 Section 12(1)

deals with the diSChgfggfgﬁzthe probation order. Tt states
that "the court by which a probation order waé madé may, on
application of the probationer or the Probation Officer
responsible for the supervision of the probationer, discharge
the probation order, and, where the application is madé by the
Probation Officer responsible for the supervision of the

probationer, -the court may deal with it without summoning
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the probationer."28 Section 12 (2) reads as follows:
"Where an offender in respect of whom a probation order
has been made 1is subsequently sentenced for tﬁe offence
in respect of whicﬁ the probation order was made, the
probation order shall cease to have effect."29
Section 13 (1) deals with the selection of Probation
Officers. It reads: "The Probation Officer who is to be
responsible for the supervision of any probationer shall be
selected by a Senior Probation Officer. And Sub-Section 2
states that where a woman or girl is placed under tﬁe ”
supervision of a Probation Officer, the Probation Officer
shall be a Woman."30
The probationAorder shall
(a) name the place (residence) where the probationer will reside;
(b) name the district where the probationer will reside; and
(c)  name the inst%EEEign,where the probationer will reside if
it is ordered that he be sent to an institution. The order
has also to specify the period a probationer sﬁall remain
in the institution.
The probationer is obliged to inform the Probation Officer
responsible for his supervision of any change of residence,
Tﬁis is important because if tﬁe probationer changes residence
without informing the Probation Officer, the Probation Officer
will lose contact of the probationer. For example, Appendix IV
of the 1986 Annuél report reveals that Probation Officers dealt
with 303 cases of probation. These consisted of 221 cases brought

forward from 1985 and 82 orders were made. A total of 139 cases
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were closed, 110 of them satisfactorily and 29 unsatisfactorily
through breach of orders or loss of contacts. Tﬁat lefg 164

cases which were carried forward to 1987 for continual supervision.
The low rate of successful completion of probation is attributed
to a number of administrative problems, especially lack of
transport to carry out the necessary supervision.

Upon discﬁarge or amendment of ; probation order, the court
shall furnish copies of the order to the probationer, the
Principal Probation Officer, the Probation Officer responsible
for the supervision of the probationer, and the person in charge
of the institution, if any, in which the probationer is to reside

or is residing.
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o
CHAPTER FOUR

EXTRA-MURAL PENAL EMPLOYMENT

Extra-Mural Penal Employment in African Traditional Societies

Extra-mural penal employment is defined as "Public work
an offender is ordered to do by the court that convicted him
for a given offence."1

In African traditional society extra-mural penal employment
was very common. It-was usually ordered in respect of minor
offences like common assault, petty thefts and offences which
did not threaten peace and safety of the community.2

Jean WHara in her obligatory essay "Imprisonment as a
Means of Rehabilitation in Zambia" 1984/85 at page 1 cleatly
states that "very little is known about the prison system in
Zambia to-day. Social Workers, Judges, Lawyers and Magistrates
know very little about.our penal system though they are the most
involved."3 From her assertion, it is even more difficult to
know whether or not Extra-Mural Penal Employment existed in
colonial days apart from that practiced in tribal societies,
that is to say, it is not clear whether or not the system
existed under B.S.A. and colonial rule.

Evidence as to when Extra-Mural Penal employment was
introduced is found in Mr. E.E .Miti's Obligatory essay "Non-

custodial Measures and Orders passed Upon convicfion in

Subordinate Courts in Zambia', 1985/86 at page 67. It is stated

in that essay that Extra—mural penal employment was introduced by
Prisons Act No. 56 of 1965 as an additional alternative to ordinary

imprisonment sentences. This punishment did not come into effect




34

until September 1968. Authorised officers were appointed
under the provisions of Part XXI Section 135 of the Prisons
Act, Cap 134 of the Laws of Zambia.4

Under tﬁié_Act;ﬂEgéra—mural penal employment is to
be ordered by the court to enable the offender do public work
as an alternative to imprisonment, provided that the person
so sentenced agrees to accept extra-mural penal employment
work as an alternative to imprisonment. Only male p;&soners
are subjected to Extra-mural penal employment. Further
the order can be made only in respect of a prison term of
not more than 3 months, or where the offender is committed
for failure to pay a fine, costs, compensation or sum adjudged
under any written law.

Authorised 6fficers, not prison officers, supervise such
offenders outside prison contact. Such a person (authorised
officer) may be District Executive Officers and other Covernment
officers .
etc. Extra-mural work has to be done in declared areas only.

In 1968 only three people were ordered to do Extra-mural
penal work and only ten were ordered in 1969. But statistics
of 1969 show that 4y, four thousand (4,000) prisoners were
sentenced to terms of imprisonment ranging from one week to
three months.7'~Under*hoiha1 circumstances, these prisoners
were supposed to be considered for public work (extra-mural
penal employment) instead of sending them to prison. The
finangial saving which would be made is obvious. Furthermore,
sucﬁ form of penalty obviates the stigma of imprisonmént which

could occur in the case of first offenders, those who have been

convicted for petty offences.)
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The following tables show

the number of such prisoners who were ordered by the

(a)
courts in Zambia to perform public work as an alternative
to imprisonment. Table 1 below covers the period 1968 to
19723

(b) the number of men who went to prison from 1969 to 1972 for
non-payment of fines but subsequently paid their fines and
were dischéiéed. v“(féble 2).

(¢) The number and peréentage of men who went to pkison for a
prison term under 6 months for the period 1983-1987. The
table (Table 3) sﬁows those who went to prison for a term
of under one month; one month and under 3 months% and 3
months and under 6 months respectively.

Table 1
YEAR ” I NUMBER SENTENCED TO NUMBER ORDERED TO
o v | "UNDER 3. MONTHS . PERFORM PUBLIC WORK
.f;§68 , : ;/,;///A,BOATW. EEER 3
w69 | 4,979 10
o0~ | 4,299 o 26
w911 .| 32160 [ 5
w972 . - o=
ltotat . | 16,798 | 44

Source: Prisons Department Annual report, 1971 p. 4.

Prisons Department Annual report, 1972 p. 11.

T

st e LR T S




1971 and 1972.

" 'Table
YEAR NUMBER OF MEN WHO WENT REMARKS
: TO PRISON FOR NON-PAY~
MENT OF FINESs BUT WHO
SUBSEQUENTLY PAID
1969 726 These men
‘ were under
11970 1,172 normal circum-
. stances
11971 . 997. supposed to be
11972 1,038 considered for
=i eeem—————————| Extra—mural
.foﬁélﬁ 3,933 penal emplgyment
_____ (public work).
Source: Prison department Annual reports for 1969, 1970,
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Table 3 g
i
i S 1983 ¢ 1984 1985 1986 v 1987
. NO 7 NO 7 w0 72 |vo 7 | NO 7
Under one month 916 | 2.76 1,027 |9.53| 801 |6.83 | 836 | 6.96 | 595 5.62
:Opmzsoﬁnﬁ;mnm ﬁﬁmmﬂ_wmsosﬁWm 1,107 Amwwm 866 w.o» 1,230 {11.55 | 970 }. 8.08 w\meH 5.78
"3 months and under 6 months | 1,661 |14.07 1,616 14.99 | 1,707 |15.63 1,769 | 14.74 {1,334 12.64
‘Weekend Imprisonment 2 | 02 - - 3 |02 2 | 02 - -
, | . , 4
Extra-mural penal émployment | - - - - | - - - -\ - -

|

Source: Prisons Department's Annual reports 1983, 1984, 1985, 1986 and 1987.

teae

(XX}
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Under normal circumstanées; tﬁosé who failed to pay the
fines when ordered-to do so, 'wetre supposed to be considered
for extra-mural penal employment. In 1986, 642 men were
imprisoned for non-payment of fine but were subsequently
released after payment of the fiﬁe.s

From prison sources, extra-mural penal employment “fell
in disuse almost, in 1972.9 No one knows'wﬁy this is so, but
the prison officer in charge of Lusaka’Cenfral Prison suspected
this was due to the iﬁtroduction of weékend imprisonment. I
tend not to agree with this View because weekend imprisonment
was introduced primarily for drunken driving offences under
the Roads and Road Traffie—Act, Cap 706 of thé Laws of Zambia.

Magistrates T interviewed at both subordinate courts
(Chikwa Road and Boma Courts) in Lusaka expressed their reluctance
to make orders of Extra-mural penal employment because of the
difficulties involved in carrying out sucﬁ orders. TFirst, the
prison Act has not élearly defined tﬁe declared areas, second,
it does not give a comprehensive list of authorised officers.
Chaila J. had also a problem in thé case of the people Vs. Dominic
Munengo HPR/9/78 (ugxngrted);o in finding out wﬁether or not
Kabulonga girls Secondary School and Kamwala Secondafy School in
particular and Lusaka in general were declaréd areas in accordance
with the provisions of Section 135 of Cap 134 (Prisons Act). For
this reason the case was adfourned in order to ascertain jhe
position. When the court reconvened, the state advocate after
investigating the issue told the court that she did not find
anything to show that ‘Lusaka in general, and Kabulonga Secondary
School and Kamwala Secondary Scﬁool in particular have been declared

areas for the purposes of Section 135.

I
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None of the 8 Magistrates I interviewed had ordered
extra~mural penal employment since.joining the bench.
Some were Magist{EEEE/gleé years standing. A survey
at Chikwa Road Subordinate Court and Bomd Court revealed
that for many years no oné dared to make such orders
except in 1987/88 when the late Mr. Mukubesa, then
Magistrate at the Civic Centre Court sentenced 6 people
to Extra-mural penal employment (public work) and
specifically ordered some to dig graves. The 6 people:
GCeorge Bowa, John Mulilo, Dominic Munengo, Aliyele Mwanza»
Kephas Zulu and Stackson Mwale all were convicted and
sentenced for ;émmiting price control cases as the
Judgment of Munengo attached to this essay will show.
The sentences were not éarried out because Chaila J.
reversed the orders. I had an occasion to interviewg
Mr . Justice Chaila to this effect and said he reviewed
the cases because the Magistrate erred in law by
failing to ask the accused whether or not they were
willing to do extra-mural work. Secondly, the areas he
ordered them to work were not declgred zones 1.e. areas
for the purposes of Section 135 of Cap 134, thirdly, ﬁe

o
was not supposed to specifically pronounce which work
they were to do. On revision the Judge substituted the
Extra-mural sentences with fine senténces. Each Accused

was ordered to pay K500,00 and in default 3 months simple

imprisonment. Munengo's Judgment is marked Appendix "A".
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From the foregoing it is apparent that extra-mural
penal employment is not popular with the courts because . T
most Magistrates are not conversant with the provisions
of the Act and more so with the rules made under it. This
is evident from their claim that the Act is not explicit
as to which areas are declared areas and who the authorised
officers are. From.the case of Munengo also, even the
High Court was at loss as to whether or not Lusaka in general
and Kabulonga Seéondary School and Kamwala Secondary School
in particular were deelaréd areas for the purposes of Section
135 of Cap 134.
Research has however, revealed that after the enactment
of the Prisons Act No. 56 of 1965, many rules have been made
under it. The first rules appeared in statutory instrument
No. 388 of 1966. " These rules have ever since been subjected i
to amendments but any given amendment is read in conjunction ' |
1
j

with Statutory Instrument No. 388 of 1966, Other rules made

after S.I. No. 388 of 1966 .are as follows: |

GAZETTE NOTICE NO. ‘PURPOSE
1277/68 - Published a list of authorised officers12

(see appendix "B").
1278/68 - Published a list of districté,which
were declared areas13 (see appendix "C").
1592/68 - Published a list of declared areas 14
(see appendix "D").

1593/68 - Published a list of authorised officers

(see appendix "E").

—
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2044768 - Published change of words i.e. "district"
| for "declared afea"%
2045/68 - ished change of words i.e. by the
delition of the words "Districts" and
"District" wherever they appear and the
substitution therefore of the words

17
"Areas" and "Area''.

Further, statutory instrument No. 134 of 1968 published

a schedule of earnings scheme (Part VIT) of the rules:18

Prisons (amendment) (No. 2) Rules, 1968

First stage - 1 ngwee per day

Grade C Prisoners - 1 ngwee per day ;

Grade B Prisoners 2 ngwee per day

Grade A Prisoners g
(other than stage

- 3 ngwee per day
Prisoners)

Prisons (amendmentl‘(No: 3) Rules, 1968

The rule amended thé third scﬁedule by deliting words ?
of 3 ngwee per month gratuity (special stage prisoners) and
substituted by words of 3-mgwee per day plus 20n per month
gratuity.

Statutory Instrument 243 of 1968, Prisons (amendment)
Rules, 1968 were amended in Part XVII by the insertion of
the following new rule:

"218 (3) The warrant of commitment to undergo extra-mural

penal employment to be issued by a court to a prisoner in
pursuance of an order made under Section 135 of the Prisons

Act, shall be 1n the form set out in the seventh schedule.'

(See appendlx F) 19




Statutory Instrument No. 108 of 1971 Prisons
(amendment) Rules, 1971 inserted a new rule i.e. rule :

No. 154A (1):

"Where a prisoner is employed in work for the
private benefit of any person, the prisoner shall
at all times during such employment, be under the
superviéiéﬁ‘of>a grison officer."
Section 154A (2) read:
"When a prisoner is employed in work for the private
benefit of any Person, the person shall pay todthe
government (a) such full normal wages for the work;
and (b) in such a manner as may be determined by the
Minister."zq
‘Critical analysis of these rules reveals that almost
all districts qf Zambia are declared areas for the purposes
of Section 135 of Cap 134. A listhof autﬁorised officers
is also very widé?’/XIi/gistrict Executive Officers,
Provincial Officefs in charge of public works, Provincial
Agricultural Officers afe authorised officers in their
areas of jurisdiction. In Lusaka for example, even the
Officer Commanding, Arakan Barracks, Superintendent of
Lusaka Central Hospital (now U.T.H.) and vthe Chief Registrar,
Department of National Registration are authorised officers.
Tﬁese officers (in Lusaka) were gazetted as such under Gazette
notice No. 1277-of 1968, which means by the time Judge Chaila

was reviewing the cases of Munengo and others, Lusaka was a

declared area.
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From the foregoing, it goes Without saying that tﬁe
law is very explicit of what areas are declared zomes and
which officers aré authorised officers for the purposes of
Section 135 of Cap ¥347”T§/6n1y Magistrates applied their
minds to these rules, execution of Extra-mural penal
employment punishment/orders could be well handled or

implimented by these authorised officers.
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APPENDIX A
IN THE HIGH COURT FOR ZAMBIA HPR/9/88
HOLDEN AT LUSAKA
(Criminal Jurisdiction)
THE PEOPLE ;
vs

DOMINIC MUNENGO

Before the Honourable Mr. Justice M.S. Chaila in open court at
Lusaka on the 22nd day of June, 1988,
For the State : Mrs. C.S. Mulenga, StaQe Advocate

For the Accused : Not present .

Ay —~C TH—

JUDGMENT ON REVIEW

The accused in this matter was convicted of the offence of
evading price control regulations made under Chapter 690 of the laws

of Zambia.

The particulars of the offence were that he on the 15th day
of June, 1988 in the Lusaka District of the Lusaka Province of the
Republic of Zambia dealing in controlled goods did evade price
control regulations by selling 11 19§ves of Supa Loaf bread into

slice @ K1.00 each than soﬁﬁérmifted by law.

He pleaded guilty to the offence and on his own confession
he was convicted and was sentenced to imprisonment for 3 montﬁs with
hard labour and in addition the learned trial Magistrate imposed
extra~mural penal punishment at Kabulonga Girls Secondary School;
This case was drawn to my attention for two reasons. It is doubtful
whether the provisions of section 135 have been complied witﬁ and
secondly whether it was not necessary for me to review this case
having regard to the previous -decisions in the other three cases

namely the People vs Aliyele Mwanza, the People vs Kephas P. Zulu

and the People vs Stackson Mwale. In view of the State's interest

in the matter I decided to have this review in.an open court and the

Director of Public Prosecutions to assist the court. The learned

-
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Director of Public Prosecutions has kindly sent Mrs. C.S. Mulenga,
State Advocate. After I had informed the learned State Advocate on
whether or not Kabulonga Girls Secondary School and Kamwala
Secondary School in particular and Lusaka in general are declared
areas in accordance with tﬁe provisions of Section 135 she asked
for an adjournment in order to get further instruction from the
learned Director of Public Prosecutions. When the court reconvened,
she confirmed what she had told the court earlier on that there was
nothing in the record to show that the learned trial Mégistrate had
obtained consent from the accused. She also told tﬁe court that
she has not found anytﬁing to show that Lusaka in general and
Kabulonga Girls Secondary School and Kamwala Secondary School in
particular have been declared areas for the purposes of sectlon 135.
She further confirmed that the order would not be effectlve since
there was no consent. In her last address she left the matter to

the Court's discretion. Section 135 of the Prisons Act provides:-

"(1) Where in any declared area a male prisoner is -
(a) sentenced to imprisonment for a period
not exceeding three months; or
(b) committed to imprisonment for non-payment
of any(figg}/eompensatinn, costs or other
sum ad}udged to be paid under any written

law;

The court so sentencing or committing that person
may, with his consent, order that he shall perform
public work, in accordance with this part, outside a

prison for the duration of such imprisonment.

(2) Upon making an order under subsection (1), the
court shall order the person in respect of whom the
order is made to report forthwith to an authorised
officer of the Dlstrlct in which it is sitting or to
any other spec1f1ed officer under the control of such

authorised officer."

There is no evidence that Kabulonga Girls Secondary School and Kamwala
Secondary School are declared areas. Secondly the record does not

show that the prisoners were asked for their consent to be sent to
L4



Kabulonga Girls Secondary School or Kamwala Secondary School to do
‘public work, Failure to get consent from the accused persons,/the
order by the learned trial Magistrate becomes a nullity. T find on
the question of consent that the learned trial Magistrate should not
have proceeded to impose extra~mural penal punishment. As T pointed
out in the other cases reviewed recently it is a trite law and there
are numerous cases decided by the Supreme Court that where the legisla=-
ture provides for a fine and imprisonment the courts must first consider
option of fine before impbsing custodial sentences unless there are
aggravating circumstances. /Ef§ﬂl§t1°n 17 of Statutory Instrument

No. 87 of 1982, does provide for an option of a fine. The record

does not indicate whether or not the learned trial Magistrate
considered the question of a fine before imposing a custodial
sentence. The accused person was a first offender who readily

pleaded guilty to the charge and sﬁould have been given a lenient
sentence. On that ground also T would set aside the imprisonment
sentence. The learned trial Magistrate should have considered an
option of fine. The record does not show tﬁat there were aggrevating
circumstances. The sentence of 3 months imprisonment is set aside and
the order to do Extra-mural penal punishment either at Kabulonga Girls
Secondary School is also set aside.and in their place I impose a fine

of K3500.00 and in default 3 months simple imprisonment.

Delivered in an open court at Lusaka on the 22nd day of June, 1988.

M. S, Chaila
' JUDGE
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'APPENDIX 'B'

GAZETTE NOTICE 1277 of 1968

——peg

Schedule of authorised offieers for the purposes of Section

135 of Cap 134 (Prisoms Act 1):

"SCHEDULE

DISTRICT “éé?HORISED'OFFICER

Kabwe - District Secretary

Kabwe = Provincial Officer~in-charge,
public Works Department.

Kabwe - The Secretary, Kabwe Hospital,
Ministry of Health.

Kabwe - Provincial Agricultural Officer

Mumbwa - District Secretary

Mazabuka . - Officer-in-Charge, Roads Department,
Ministry of Works and Houfing.

Mazabuka - Officer-in-cﬁarge, Mechanical Services
Department.

Mazabuka ' - Officer-in-Charge, Public Works
Department.

Mazabuka - Welfare Officer, Department of

— Social Welfare.

Mazabuka - Medical Officer—in-Charge, Ministry
of Health.

Mazabuka - Manager of Schools, Ministry of
Educatton.

Mazabuka. ~ The Secretary, Mazabuka Township

Council.
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DISTRICT — " AUTHORISED OFFICER
Livingstone - Provincial Medical Officer
Livingstone - Chief Stores Officer,

Government Stores.

Livingstone - Regional Immigration Officer.
Livingstone - Resident Secretary
Livingstone - Chief Health Inspector C/O

Town Clerk's Office, Municipality
of Livingstone.

Choma - Officer-in—Chargé, Forest
impregnation plantation Section,

Forest Department.

Choma - Secretary, Choma Township Council.

Gwembe - Secretary, Gwembe Rural Council.

Namwala - Secretary, Namwala Rural Council.

Lusaka ' - Officer Commanding, Arakan Barracks

Lusaka - The Superintendent, Lusaka Central
Hospital.

Lusaka o Chief Registrar, Department of

National Registration.

Cﬁipata - Provincial Officer—in-Cﬁarge,
Public Works Department.

Mongu - Provincial Agricultural Officer

Kasama - Regional Forest Officer, Forest
Department.

Kasama - District Agricultural Officer.

Kasama - The Matron, Kasama Central Hospital.



DISTRICT

Mansa
Mansa
Mansa

Mansa

Kitwe

Luwingu

Ndola

Ndola

Kawambwa '

Kawambwa

Kawambwa

Kawambwa

Kawambwa

Cﬁingola

Cﬁingola

Cﬁingola
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AUTHORTSED OFFICER

Secretary, Mansa Rural Council
Officer-in—-Charge, Fishing Department
Superintendent, Mansa Hospital
Officer—in—Charge, Department of
Agriculture

Officer—in—Charge, Public Works
Department

Officer—in—charge, Forestry Department
Medical superintendent, Ndola
General Hospital ’
District Repistrar, High Court of

Zambia.

Officer—in—-Charge, Department of

Agriculture.

Officer;in—CHarge, Veterinary
Department

The Secretary, Kawambwa Rural Council
Tﬁe Clerk of the Court, Ministry of
Justice.

Officer—In—Charge, Ministry of
Transport, Power and Communications.
Commanding Officer, 61L Battalion,
Zambia Rifle

Manager of Schools, Ministry of
Education

Medical Officer-in—-Charge, Ministry

of Health.
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'APPENDIX 'C'

"GAZETTE 'NOTICE NO;‘1278‘0F'1968

Schedule of declared areas for the purposes of

Section 135 of Cap 134 (Prisons Act).
' SCHEDULE
DISTRICTS

Kabwe
Mumbwa’
Mazabuka
Livingstone
Cﬁipata
Cﬁoma
Kasama

Maﬁsa
Kitwe

Luwingu

Ndola

Kawambwa' N
Chingola

Gwembe

Namwala

Lusaka

Mongu
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'APPENDIX 'D’

GAZETTE NOTICE NO 1592 OF 1968

Schedule of a list of declared areas for the purposes

of Section 135 of Cap 134 (Prisons Act).

Kalabo
Lukulu
Lusaka
Serenje
Katete
Petauke
Mwense
Chinsali
Luwingu
Mporokoso
Kasempa
Choma
Sinazongwe'
Mazabuka
Chililabombwe
Kitwe

Ndola Rural

" 'SCHEDULE
—

Mankoya
Senanga
Feira
Chipata
Lundazi
Kawambwa
Mansa
Isoka

~ Mbala'
Balovale
Mwinilunga
Gwémbe '
Kalomo
Monze
Cﬁingola

Luanshya

Ndola Urban

Mongu-Lealui
Sesheke
Mkushi
Cﬁadizd
Chama
Nchelenge
Samfya

Kasama

Mpika
Kabompo
Solwezi
Siavonga ,
Livingstone
Namwala

Kalulushi

Mufulira
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APPENDIX 'E'

GAZETTE NOTICE NO._

———
1593 OF 1968

Schedule of a list of autﬁorised officers for the

purposes of Section

AUTHORISED OFFICER

District Secretary
District Secretary
District Secretary
Assistant District
District Secretary
District.Seéretary
District Secretary
District Secretary
District Secretary
Assistant District
District Secretary
District Secretary
District Secretary
Assistant District
Assistant District
District Secretary
Assistant District
District Secretary
District Secretary
Assistant District

Assistant District

135 of Cap 134 (Prisons Act).

SCHEDUILE

Secretary in Charge

Secretary in Charge

o

Secretary in Charge

Secretary in Charge

e

Secretary in Charge

Secretary in Charge

Secretary in Charge

" DISTRICT

Kalabo
Mukinge
Mongu—Leélui
Lukulu
Senanga
Lukulu
Senanga
Sesﬁeke
Lusaka
Feira
Mkushi
Serenje
Cﬁipata
Chadiza
Katete
Lundazi
Chama
Petauke
Kawambwa
Nchelenge

Mwense



AUTHORTSED OFFICER

District
' sttrict
District
District
District
District
District
District
District
District
District
District
District
District
District

District

Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary

Secretary

Assistant District

Assistant District

District Secretary

District Secretary

District Secretary

Assistant District

District Secretary

District Secretary

Secretary in
Charge
Secretary in

Charge

Secretary in

Charge

i

1

DISTRICT

Mansa
Samfya
Chinsali
Isoka
Kasama
Luwingu
Mbala
Mpika
Mporokoso
Balovale
Kabompo
Kasempa
Mwinilunga
Solwezi

Choma

Siavonga

Sinazongwe

Kalomo
Livingstone °
Mazabuka

Monze

Namwala

Chililabombwe




AUTHORISED OFFICER

District
District
District
District
District
District

District

Secretary
Secretary
Secretary
Secretary
Secretary
Secretary

Secretary
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DISTRICT

Cﬁingola
Kalulushi
Kitwe
Luanshya
Mufulira
Ndola Rural

Ndola Urban
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I
APPENDIX 'F'

'SEVENTH SCHEDULE

Republic of Zambia
The Prisons Act, 1965
The Prisons Rules, 1966

(Rule 2184(3))

WO e CETRRIE

cesesesssasss.District ﬁolden'at............ ..... Case NOsevereveonns
ORDER TO A MALE PRISONER TO PERFORM PUBLIC WORK; SECTION 135 OF THE

PRISONS ACT, 1965.

To: (Name of Prisoner):.............................................
R R T P
Whereas you, ' being a male Prisoner, were on the........... eetiaenen
Y -0 4 of.;...........;..................................
196‘......-at.............................'...‘......................‘
(being a declared‘area)‘fggggneed fo imprisonment for a term of
teessretecriieniiitctenenesess® committed to Prison for a term of
R T T
*Committed to imprisonment fér aterm of ...ttt ittty
.......;;.................;.....for non-payment of.....e0ievenunnn..

And whereas you have consented to the making of this owder

NOW THEREFORE IT IS HEREBY ORDERED that you perform public
work, in accordance with Part XXT of the Prisons Act, 1965, outside
a Prison for the duration of such imprisonment.

AND IT IS FURTHER ORDERED that you report forthwith to:t......
Made at........;w.....%.....the.;.......,...........,.day of ceennnnn

o'.l.o...n.O.-l...l.‘.0--’1960o.‘....c.l.0--...‘...'....0...}‘..0..0'

* Delete as appropriate.
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CHAPTER FIVE

GENERAL DISCUSSION

DISCUSSTON e

The theory of rehabilitation is stated by Thomas in
these few words:
"The aim of sentences based on the rehabilitative theory
of punishment is to encourage the affender to abstain
from criminal behaviour in the future by providing him
with the social, educational or vocational training which
is necessary to enable him to conform to the social
pattern from which hiS’deliquency is a departure."1
Paragraph 5.3 of the 1986 Annual report of the Social
Development Departmentenggwﬁsrhomas' view that sentencing must

aim at "....open non-institutional method of treatment of
offenders;...thereby éffording the offender the opportunity
to reform without being removed from his/her family and
community.... The probation officer is required to supervise
and assist the offender in any way possible, including securing
education, training, or employment as the case may be."2

These views clearly indicate tBat.reformation outside the
Prison walls is a bet?ﬁf/@g;hod of giving offenders a second
chance. ‘

This paper is an attempt to promote two forms of punishment
that affords rehabilitation of offenders outside the Prison

setting - the probation service and extra-mural penal employment .

The paper also mentions in passing other related sentences -
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suspended sentences, fines and conditional discharge
which many of the judges interviewed favoured as better
methods of dealing with 6FFfenders who commit less serious
offences.

Apart from what Thomas, Probation Officers and Judges
said, notable writers and members of the public have also
expréssed their desire to promote community based correctional
methods. ﬁere I have in mind what the President wrote in
Humanism Part IT and wﬁat he said at the first Judges and
Magistrates seminar in 1987. T have also in mind what Mr.
Willa Mungomba said in Parliament. Both the President and the
then member of Parliament for Mporokoso (Hon. Mung'bmba) were
of the view that courts should as muéh as possible spare
offenders from custodial sentences in order to give them
chance t§ reform outside the Prison setting. Sentences ,
which promoted the rehabilitation process of offenders were
preferred.

Non-custodial sentences and notably the probation service
and Extra-mural penal émployment are most suited punishments
to first offenders "and tﬁose who commit lesser criminal
offenées. —

From the research this paper has revealed the Magistrates
are reluctant to met out such sentences for various reasons.
Some avoid them because there aren't suitable facilities for
carrying out such rehabilitation e.g. lack of transport to enable
probation officers supervisé probationers and also shortage of
staff in the Social Development Department, others a?oid them
out of ignorénce of Wwhat the law on probation of offenders and

extra-mural penal employment provides; others don't entertain

’
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given a custodial sentence for the previous offence in
addition to the néw one. Fines to those who can afford
them are a surest way of the réhabilitation process
beéause after paying, the offender is discharged and

lives normally with his fellow men in the comnmunity.

Suggestions

From the discussion it is clear that courts are to
blame for neglectingvpropqgion and Extra-mural penal
emp loyment formsbéf punisﬁment. Since such a neglect
has been attributed to their ignorance of the legal provisions
in Cap 147 and 134 of the laws of Zambia, and ignorance of
the theories of punishment to a certain extent, it is
suggested that their training at tﬁe National Tnstitute of
Public Administration should include tBe subject of criminal
justice in addition to ecriminal law, criminal procedure and
cfiminal evidence. This will help them to understand the
theories of puniEEEggzjfiAlso in criminal procedure the
provisions of Caps 134 and 147 should be taught.- For those
already in the field, seminafs or workshops should be arranged
so as to acquaint them with this knowledge. Tt is also
strongly suggested that the department of Social Development
should expand its training pfogram for Probation Officers and
should extend theservice to other institutions 1ike the Mines
and the Church., Transport or in lieu of transport; transport
money should be given to probation officers in order to enable

them supervise probationers properly,

[
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Conclusion S
This paper has attempted to highlight the advantages

of non*custédial sentences in generai and probation service

and Extra-mural penai emp loyment in particular. The paper

has recommended rehabilitation outside the Prison setting

as the best method of giving an offender a second chance.

The paper Has suggested that Magistrates should be taught

some theories of punisﬁment and should be taugﬁt the provisions
of Caps 134 and 135 thoroughly. And in order to encourage
community based cé&féétional methods, it has been strongly
suggested that probation services should be expanded tﬁrough
training programmes and extension of the service to private

institutions -~ the Mines and the Church.
'FOOTNQTES
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