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LEGAL PROCESS

THREE hours (plus 15 minutes to read the guestion paper).

Any FOUR questions.

Discuss the composition and powers of the following courts:

(a) the Supreme Court;
(b) the High Court:

(ec) the Subordinate Courts.

When deciding cases Courts in Zambia often refer to previous
decisions (or judgments) made by other courts in Zambia and

elsewhere.

(a) ‘Yhat are the reasons behind this practice?
(b) Is the practice of following previous decisions,

in your opinion, a desirable wvone?

Discuss the role of assessors and jurors in the trial of

cases.

The statutcry Law of Zambia {(namely the Local Courts Act,
Subordinate Courts Act and the High Court Act) stipulate

the conditions under which African customary law may be
applied by the Courts of Zambia. [escribe these conditions.

(Reference to decided cases is required).

In 1967 the Scvernment of the Republic of Zambia introduced
the Legal Aid Department. A layman wishes to know what the

Deparfment does. Advise him.

Describe how Judges, Magistrates and Local Court Justices

are appointed.

END OF EXAMINATION.
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CONSTITUTIONAL LAW

INSTRUCTIONS:

TIME:

THREE hours (plus 15 minutes to read the question
paper).

Candidates may consult the Constitution of Zambia
in the Examination.

ANSWER: FOUR QUESTIONS.

Discuss the contributions which Montesquieu, John Locke,
and Rousseau made to the development of constitutional theory.

Examine comprehensively the salient features of the self-
government Constitution of Northern Rhodesia (January 1964 -
October 1964). Emphasise its importance in the constitutional
history of Zambia.

Discuss the relationship between the Executive and the

National Assembly under the Independence constitution.

In what ways do you think the Executive controlled the
National Assembly?

Appraise with the help of cases how the courts in Zambia
have attempted to control the Executive's power of detention

and restrictions under Article 27 of the Constitution.

Compare and contrast the decisions of the High Court for Zambia
between FELIYA KACHASU v. A-G (1967) and PATEL v. A-G (1968).
From these decisions can you say that the courts in Zambia have

the power to review legislative and executive powers?

Discuss the decision of the Court of Appeal in the famous
one-party case of Nkumbula v. A-G (1972).

END OF EXAMINATION.
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LEGAL PROCESS
TIME: THREE hours (plus 15 minutes to read the examination
paper).
ANSWER: FOUR questions (at least ONE question MUST be from Part I)

PART I

1. In an angry letter to the TIMES OF ZAMBIA, Likolo Imbua
(a Lozi) and an Accounts Assictant working for the Chipata
District Council said among other things that Mr. Able Phiri,
the District Executive Secretary of Chipata District

Council was a tribalist a corrupt

, lier and man., Naturally

Mr. Phiri is outraged by the appearance of this letter which

he considers to be highly defamatory. Mr. Phiri is contemplating
commencing an acticn for damagos against My, Imbua. He

seeks your legal opinion rcegarding:

(a2 the best court in which to start the action and

(b) the law which is to apply to the dispute.

Write a legal opinion sctting forth the various considerations

involved and giving appropriate guidance.

2. Section 198(1) of the Roads and Road Traffic Act (Cap. 766

of the 1972 Edition of the Laws of Zambia) provides as follocws:-

“Any person who, when driving or attempting to drive
a motor vehicle on a road, is under the influcnce of
intoxicating liquor or drugs to such an extent as to
be incapable of having proper control of such vechicle,
shall be quilty of an offence and liable upon conviction
to a fine not exceeding K1,000 or to imprisonment for
a period not exceeding five years, or to both such fine
and imprisonment.”

I 2o



Question 2 continued.......

Sanikonda Zulu, a Managing Director of one of the Parastatal
Companies operating in Lusaka, suffers from Diabetes {(a
disease)., One mcrning‘he iz found in a camatose state, in
the Company'’s car park, after driving in an erratic Ffashion
along a busy public road Jeading from his home to his office.
Zulu is charged under Section 198(1) of the Roads and Road
Traffic Act. At the hearing of the charge medical evidence
is adduced to the effect that the cendition of Diabetes
arises as a result of a person’s pancreas failure to produce
insulin. In order to replace this substance (insulin) which
the body can no longer manufacture, an affected person must
inject himself daily with a measured quantity of insulin,
which is made artificially. Occassionally the insulin may,

not be in proportion to the affected person‘s needs or may

be defective, and when this happens a veaction +tales place
leading to the affected person behaving in an abnormal manner
and then going into a comma.

Assume that the court is faced with the task of interpreting

the section quoted above for the first time.

(a) Prepare the arguments for the prosecution.

(b) Prepare the arguments for the defence.

(Your arguments must refer to the general rules of statutory

interpretation ).

PART TI

Discuss fully the Sources of Zambian Law.

"It is revolting to have no better reascn for a rule of law
than that it was laid down in the time of Henry IV. It is
still more revolting if the grounds upon which it was laid
down: have vanished since, and the rule simply persists from
blind imitation of the past.” (per Mr. Justice Holmes of

the United States Supreme Court).

Comment on this statement, using it a basis of your own
assessment of the usefulness of the common law doctrine of

Stare decisis in Zambia.

.
w
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3. L 210 Part IT

Compare and contrast the post-Independence Local Courts

with the earlier Native Courts with regard to:

(a) jurisdiction,

(b) appellate structure and

(e) selection and tenure of Court members.

(a) Outline the advantages and disadvantages (if any)

of being legally represented in Zambia.

(b) Critically assess the role of the Legal Aid

Department in Zambia.

(e) Should trial by judge and jury be introduced in

Zombia?

END OF EXAMINATION.
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THE LAW OF TORTS

TIME: THREE hours (plus 15 minutes to read the question paper).
[INSTRUCTIONS: 1. Candidates may bring into the examination room

only the following materials viz.
Relevant statutes and casebook.

2. Answer FCUR questions in all, including
Question Number ONE which is COMPULSORY.

L. THIS QUESTION IS COMPULSORY.

"In the development of our law, two principles have striven
for mastery. The first is for the protection of property:
no one can give a better title than he himself possesses.
The second is for the protection of commercial transactions:
the person who takes in good faith and for value without
notice should get a good title."

per Denning, L.J. in Bishopsgate Motor Finance
Corporation Ltd. v. Transport PBrakes Ltd. /79497 1 X.B. 322
at pp. 336-337.

With the aid of authorities discuss the statement in

relation to the development of the tort of conversion.

f2000000.
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DEE wv. KEEY

In January 1980 the plaintiff and defendant made a contract
whereby the plaintiff agreed to sell a certain property to

a company to be formed by the defendant. Subsequently an
oral agreement was made by the parties. This oral agreement

went beyond the written one.

In April 1980 the plaintiff transferred a portion of the
property to the company formed by the defendant. Later, the
plaintiff acting from the position that some terms of the

oral agreement had not been complied with, refused to transfer
the remaining portion cf the property to the defendant's

company .

The defendant filed a petition of complaint against the
plaintiff in the magistrate’s court. The petition charged

the plaintiff with fraud, cheating, or breach of trust. A
preliminary inquiry was made by a lay magistrate who did

not have jurisdiction over the matter. A subsequent inquiry
was held by the chief magistrate in an open court. The
magistrate found that no fraud, cheating or breach of trust
had been committed by the plaintiff, saying "no criminal case
of any nature could be made out of the complaint.?” He there-

fore dismissed the petition.
The plaintiff, who was represented at both inquiries by an

advocate, now sues *the defendant for damages for malicious
prosecution. What results?

/3.000e,
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ADOR v. ASHOCK AND CO. LTD.

The defendants own and maintain a small fleet of taxis for
the purpose of carrying passengers from the international
airport to the centre of the city, thirty (30) kilometres
away. The actual running of the defendants' taxis was
entrusted by the defendants to the drivers of the taxis.
These, in turn, managed themselves by means of a management

committee of five (§) men who they themselves appointed.

The defendants are the holders of licences for the taxis
in question. The licences were issued by the city council.
The terms of the licences reguire control and supervision
by the defendants.

According to the terms of the agreement made between the
defendants and the drivers, the defendants received £60%

of the proceeds of hiring the taxis, and 40% of the proceeds
was shared by the drivers.

The plaintiff was a passenger in cne of the defendants! taxis.
The taxi collided with another vehicle. It was established
that the accident occurrazd because the driver was drunk and the
plaintiff who sat next to the driver was having a heated

political argument with the driver.

The plaintiff sustained serious injuries. He now brings an

action in nesligence against the defendants. What results?
The newspapers in Zambia have claimed that the law of libel
in this country prohibits to a greater degrec investigative

reporting.

With the aid of authorities discuss the extent ¢ which this

claim is corraect and/or justified.

Iheeeee.s
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"Malicious prosecution is an action which runs counter to

the obvious policies of the law in favour of encouraging
proceedings against those who are apparently guilty and

letting finished litigation remain undisturbed and unchallenged.
It never has been regarded with any favour by the courts, and
it is hedged with restrictions which make it very difficult

to maintain.®

William L. Prosser, The Law of Torts (Hornbook Series),
bth ed. 1971 at p. 8uz.

(i: What are the restrictions which the courts have
developed to discourage actions for malicious

prosecution?

(ii) Given the problems which crimes pose to development

efforts in Zambia, should the courts in this country

apply these restrictions even more strictly?

At Bondo Island, five kilometres from Ezi Beach Hotel, a

state owned hotel, the Ministry of Home Affairs of the

Republic of Y maintains an institution for the rehabilitation

of prisonersunder the control and supervision of prison officers.
On 20th June 1981, a party of such prisoners were working on

the island under the supervision of six prison officers.

That night 20 of the prisoners escaped and went aboard a
Ministry’s boat which they found nearby. They se~ it in
motion and drove away while some of the officers Jere sleeping
and others had gone to & dance taking place at the Officers’

Mess on the island.

Continued next page.......

/5 e e
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Question six continued......

About 1 a kilometre away was a fleet of pleasure boats which
were owned and operated by Omera Inc., an American Company
which has a majority holding in the Ezi Hotel. The escapees,
in order to avoid being easily identified, took one of the
pleasure boats which had been moored, and boarded it. They
later abandoned the boat after using it. The becat suffered

extensive damages and had to be written-off.

Evidence was adduced and it was established that of the
thirty prisoners under rehabilitational experimentation by
the Ministry, two had records of previous escapes or attempts
to escape:; and that of the 20 escapees none had records of

previous escapes or attempts to escape.

Omera Inc. sues the lMinistry of Home Affairs claiming damages
for negligence. The case is brought before you in the High

Court of the Republic of Y. Write the judgment of the court.

7. In Zambia where the Party (UNIP) is the supreme policy- and
decision-making institution, the immunities which in other
legal systems are accorded to Members of Parliament (MPs),
and those accorded to Executive Officers charged with important
responsibilities (for example Cabinet Ministers), have been

rendered superflous.

]

With the aid of authoritiss critically examine this statement.

END OF EXAMINATION.



(a)

(b)

Examine critically the excessive force defence. How far does it

form part of the law in Zambiz today?

Chuulu is asleep one night in his house when he is awakened by the
sound of his car alarm. e rushes to the bedroom window and sees

a figure standing by his brand new M:rcedes car with the door onen.
Believing it to be a thief, Chuulu cets a aun and shoots at the
figure intending to disablz him. Howcver, he is so frightened that
his hand shakes as he fires and the bullet hits the victim in the

head killing him instantly.

It is later discovered that the ‘thief' was Chuulu's security guard

whe had opened the car door to admire the new vehicle.

You are asked to act for Chuulu who has heen cherged with murder.

Advigs him,

Kashoke, & member of a dissident orcanisation,
is told by its leader, Chanda, tc rob a certain

store in order to ohtain more funds for the oreanisaior. Kashoke

is wari:ad that a failure to do so will result in “serious conseguences’’

for him. Kashoke, who is terrifizd of Chanda agrecs. He drives to
the store in a car supplisd by Chilufya and successfully carries out
the robbery. Unknown to Kashoks, feondwe has besn sent to the siore
by Chanda with instructions tc posz as a customer and assist Keshoke

if necessary. In fact no assistan

2}

¢ is necessary and Zondwe trkes

no part in the crime, Upon being zpprehended, Ciilufya clains that
he belicved his car was to be used to transrert come stolen mroperty
and would not have allowed it to be used in a robkerv had hz L own

of the true purpose.

Kashoke, Chanda, Chilufya and Sondwe are all charged with robbery.

Censider the result in the case.

“wd
S
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(a)

(b)

g

H
T
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Mwape goes to Myirenda's house knowing Myirenda is absent. fe

persuades Phiri, Nyirenda's houseservant, to allow him into the

house and to take a radio by falsely pretanding that he iz a friend

0 e

of dyirenda and is acting with his permission. Phiri knows that

.

Nyirenda has in the past regulariy civen such nermission and has

oo e

been told to allow Myirenda's friemds to cnter the house and borrow

tems. After Mwape has left the premises, Myirenda arrives and
a

realising what has hannened chases afte Mwape. Mwane threatens

r}

to kill Wyirenda if he tries to take the radic back and he desists:.

Mwape later agreoes to seil the raodio to Mitti who knows how it was

obtained. Mwape is on his way te deliver the radioc t~ titti when

.

he is apprehended by the poiice and confesses te how he obtained
the racdic. He is allowed to proceed to Mitti's shon where he

hands over the radic. The Police then apprehend Mitti,

Consider the criminal liability of Mwape and Mitti.

Chenda, the Manager of the Betta Shoe Shop is unable to account for

one hundred nairs of shoes valuad at K12 00 which have acne missing

g

v
from the shon between a stocktalking in fugust 1551 and another stock-
taking in May 1982. Chenda biames the loss on dishonest shop
assistants and there is no evidence that he had taker any of the
missing shoes himself,

e -

Consider the criminal liabiliiy of Chenda.

irinah is very short of money. She meets Chrispire 15 & bar wheo
says that he can change two kwacha bank notes intc twenity kwachsa
notes by using a secret magical formuia. Trinah hasds over ten

two kwacha benk notes to Chrispine and is told te return the

L.

next day to collect the money. She returns to the bar the next
day but there is no sign of her moriey or of Chrispine. She later

learns that Chrispine has taken money from other neopie

in the same manner.
Examine the criminal liabitity of Chrispine.

END OF EXAM;HAT! K
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CONSTITUTIONAL LAW

INSTRUCTIONS:
1. TIME ALLOWED: THREE hours (3) plus 15 minutes to read
the gquestion paper.
2, The following are allowed to be consulted in the Examination:

(i) The Constitutinon of Zambia (1964 Edition).

-

(ii) The Constitution of Zambia (1973 Edition).

ANSWER: Any FOUR questions.

What does the term ‘constitutionalism® both mean and entail?
Discuss the origins and development of "Euro American'
constitutionalism and indicate the extent to which it has
influenced constitution-making in Anglophonic Africa.

Discuss the constitution of the defunct Federation of

Rhodesia and lyasaland with particular reference to the
safeguards which that constitution constitutionalised to
protect the interests of Africans. Give a constitutionalist's
reasons why the Federation of Rhodesia and Nyasaland collapsed.

Explain in detail the traditional role and functions of the
Speaker in the Legislative process. Is the Speaker of the
National Assembly of Zambia subject to the jurisdiction of
the High Court? Explain and illustrate your answer with
reference to decided cases.,



2. L 250

Carefully compare and contrast features of African preside-
ntialism such as the one operating in Zambia with the
American model of presidentialism. To what extent does

the former incorporate in it elements of parliamentary
system of governments such as characterise the British
system?

It is sometimes said that a necessary condition of securing
individual liberty in any state is the preservation of the
state itself. If the security of the State is threatened,

it is therefore permiscible to relax the common law and
constitutional safeguards of individual liberty to the extent
necessary to meet the threat.

Comment on this view with particular reference to
articles 27 and 30 of the Constitution of Zambia.

State the facts of Feliya Kachasu v. Attorney-General for

Zambia bringing out clearly the arguments on behalf of the

petition and discuss the judgment of Chief Justice Blagden.
Which decision do you think was more intrinsically protective
of the liberty of an individual vis-a-vis state authority
between that in the Kachasu case and that in another Zambian

case the Patel Currency Case.




3. L 250

Choose three from the following subjects and comment

comprehensively:

(i) The Lewanika Concessions, 1890,
(ii) The Monckton Report, 1960,

(iii) The National Commission on the Establishment of the

One Party Participatory Democracy, 1972.

(iv) Emergency laws in Zambia.
(v) The Central Committee.

(vi) The Constitution of Zambia (Amendment) Act, No. 22
of 1975.

(vii) The House of Chiefs/s

END OF EXAMINATION.
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LAW OF EVIDENCE

TIME: THREE hours (plus 15 minutes to read the paper).
ANSWER ; ANY FOUR questions.
1. Chanda, a business tycoon in Lusaka, and two of his employees

Juma and Patrick have been charged with pendling in emeralds
and attempting to cuorrupt a pclice officer by offering him

a bribe so he could turn a blind eve tc¢ the crime. At the
time of the arrest the emeralds were in thc bookcase of

Juma's son aged 7. Immediately after the incident the police
officer,Mwanza, wrote a comprenensive report in uis note book
and arrested the three. Mr. Chanda told his wife what had
happened and his story amounted to a confession. This conver-
sation was overheard by John who unknown to the couple was

in the room next to their bedroom. Soon after the arrest

of Chanda, Mrs. Chanda who had for sometime Leen complaining
about her husband’'s cruelty to her, petitioned for divorce

and was 1n the meantime granted judicial separation. The
trial of Chanda began a week ago and Mr. Chanda has engaged
the services of Shapiri S$.C. During the trial before he could
give evidence the police officer who arrested them died. The
prosecutor is confrontel with the following problems. He
wishes to tender the avidence of the dead police officer. He
wishes to call Jumas’ son as a witness. He wishes to call
Mrs. Chanda as a witness and also wishes to call John to
testify on what he heard Mr. Chanda say to his wife. The
derence has objected to this, arguing that John and Mrs. Chanda

-

‘zecution nor

can neither be called to give cvidence for the v

<>
o .

is their ecvidence admissible. The prosecutor called for an

200eeons
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Question 1 continued.....

adjournment in order to come and consult you, a state
advocate for advice. In addition to these problems, the
prosecutor has also learnt that Mrs. Chanda and John
apparently out of dislike for the prosecutor have vowed

not to give evidence for the prosecution.

Advise the prosecutor on the law relating to his problems.

John and Mary lived together as man and wife for 20 years.
This is since 1958, Mary cocked, cleaned the house and
entertained visitors in the house. They often attended

parties as Mr. and Mrs. John Mwale.

A search at the lLusaka registry revealed no registration

of their marriage. John disappeared from Lusaka in 1871

and has not been heard of since. Mary assuming him dead

went through a marriage ceremony with one Simon and a normal
child called Mike was born 7 months after John's disappearance.
Simon accepted the child as nis and spent alot of money on

his upbringing. The child resembled a longtime boyfriend

of Mary called Peter who she admitted to have becn meeting
from time to time for many years. In fact Mary had in private
conversation told Joan, her best friend, that the child belonged'
to Peter. Mary recently died. John's nephew Masauso has
applied to the court fo 2 declaration that John is dead and
that he Masauso shcould inherit John's huge house on the

grounds that he is the only known relative of John. This is

contested by Mike.
Discuss the varicuz evidential issues that arisce with reoort

to the marriages that occur, the disappearance of John, the
legitimacy of Mike.

/3c.....
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The notorious criminal, Hevar Kapenda, has been charged with
and convicted of the murders of Snodia Akapelwa, Mary Phiri,
Gloria Tembo and Alice Mulenga. All the four charges were in
the same indictment but appeared as different counts. In the
first three cases, the left breasts and the genital organs were
severed from the bodies and in alli four cases ballistic reports
indicated that the bullets which kilied them were all fired from
the same pistol. Postmortem results also indicated that all the

four victims were shot in the neck.

In the case of Alice Mulenga, she was entertaining her 9 year
old daughter, Brenda, and her friend Christine, 9, when the
shot was fired. And almost immediatelyv, Alice Mulenga shouted,
"I have been shot in the nack! Go and call the rector and my
solicitor! I have sbmething very confidential +to disclose to
them! ™ Brenda and Christine rushed out to call the two
they.arrived and . -
gentlemen and WHCH/ALLCO Mulenga saw them she exclaimed, "I
have been shot. I will die. That Never Kapenda, I hate him!"
These were her last words; she died after having uttered these
words. When Christine saw this she broke down and said; "I
heard the shot. I looked through the window and saw Never
Kapenda running away. It was Never Kapenda.“
At the trial the proseccution called the solicitor, the rector
and Alice Mulenga‘s daughter, Brenda., as the principal
witnesses (for the prosecution). Christine was in Salisbury
and was thereforc unablie to give esvidence. Both the rector
and the solicitor tenderazd in ovidence the statement Alice

Mulenga had made just before she died and Brenda deposed to the

statement made by Christine after Alice’s death. The prosecution

also gave as evidence the charge in one count as evidence of
the charges in the other counts. The defence pleaded alibi in
relation to Gloria Tembo’s death, denied the charge in relation
to Alice’'s and objected to the admissibilityv of the charge in
one count as evidence of the charge in the other counts or the
ground that it was evidence of similar fact and therefore
prejudicial. The defence also applied for different trials

to be held on each case

Moo,



Question 3 continued.

e 9 o o

The trial jud
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admissible the evidence given by
or. and Brenda. He refused
n for seperate trials and Never

convicted. The defence counsel

the convictions and has come to
him.
harged with burglarv and theft. The
twoe broke into a house to commit

They were unable to commlt rape

Mary shouted for help and some one
were therefore not charged with rape.

-
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At the *trial James, *hrough his

brief case belonging

glary and theft and alleged that Mary

mas to the house and that the whole
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<
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vy, Banda and members of his family retired to bad at about
8 p.m. ~hen he retived his overalls and a ‘acket were

hanzing on a hook in his bedrcom. When Banda arose at 5.30
a.m. the following morning he notized that his overalls and
Jacket were missing of the prooms of his residence

hal been ransacked.

-+ e matter to the nolice and

K

alsc to nhis local party chairmanﬂ rusonda was found wearing

one of the ahirts and was seen Ly the child

M., Banda.

£

This was reported to ¥r. Panda who i turn reported the matter

to the local party chairmen. The local party chairman sent
for Musonda. Thne chairman asked Muisonda where he got the

ipt. Musonda stated that he boursnt it. The party chiel

d him that he would not live hie house

now the shipt came into the poscession of Musonda. After a
while Musonda asked permigsion to go and
consult his wife. He to go. The next day Musonda

asked to see the chal him in Bemba thah he and
a

his friends nhouse .

He

reported the natter to the opolice who

'z, Chanda denied ang anwlcdge of the tveak in and

alleged that Musonda was -1n him. A

search witnhout a warrant knowledge

411, Jobn was indemni-

1ed to the vecovery of the stolen

oz o v e - N 5 R aTE
as a witness. He was the

I T N -1 %7 A Gy
the only other

evidence wacg Tthe coni: chairman.

'

Chanda is connected 1o ‘g confession.

Chancda and lNMusconda are and theft.

Discuss the svidential
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Tembo was charged with defilement and was jointly charged
h John for the theft of a book and & doll. Tembo is
d to have committed this offence on the daughter of

gec
a collegue of his. The little

gone on.  She

svidence degcribing
t he attack. The

aine injuries

gave evidence that Mary came home and

what was wrong with her dress and why
on it she stated that she had been sexually assaulted by
Tembo. John denied any involvement in the theft of the books
but stated that he had been present when Tembo ::ically

assaulted Warya Ir addition, since the crime the police

=

searched Tembo'is flat =nd found there in ten pictures o

nude young girlgo

vlden01al

Discuss the cues that arise.
{al Phiri woent to a Matero restaraunt for a meal on

Saturday the 20th of May 1982. Phiri claims that

L_.

the plates the nmeal wes served on were 80 rty anc

the food so badly prepared that he developed a terrible

-

stomachache dowing day and he now h

- ~ T U R T S m - S
all cvaer N Fhirl CLaimg Thanm UwWo

had boeen to raunt complained of the same

effects. O : Vstigafﬁo, it ig discovered that these

two opdered znd were served eggs and bacon. Phirid

wants to put an end to thizs and wisrcs To Sue the

x

proprietor for negligence

20 people had meals in the restaraunt on v 20th of

ay and did

para

W =
il

3

<

{

ot fall gick. On investigation it is

81
fd
Lot

proved that the 20 had steak and mushroom for their

meals. Consider whether or not the testimony of The

varlous perscns who went *o the same restaraunt will

D

he admissible.

¢
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n 7 continued....

Banda being dissatisfied with construction of her house

hired an architect to inspect the building and to weport
b g b

to her. The architect gave periocdic reports and the
k i3

contractor only proceeded to the next stagze a
aschitectts report and Banda's approval. Tic
completed. The City Council refused to issue
Certificate of Occupation on the grounds Tthat

had major structurel defects., Danda has sued

The contractors argue that she wag

alleging defects in the construction.

Discuss,

3
]

Ol

e
a

BEND O]

i

<
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s

x,

.

fter the

contractors
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PROPERTY LAW AND SUCCESSION

TIME : THREE hours (plus 15 minutes to read the question paper).

ANSWER : FOUR questions, at least ONE from each section,

NOTE : Candidates may bring into the examination room all
relevant statutes so long as the same do not contain
any annotations or side notes.

SECTION A

1, (a) Evaluate the provisions relating to public participation
in the preparation of a development plan under the Town
and Country Planning Act (CAP 475). What improvements
would you recommend in the law and practice relating to
public participation? 7.5 marks

(b) A, a land developer, wanted to build a cafe in Kabulonga

since this has proved a lucrative business. His appli-
cation for planning permission was refused on the basis
that owners of other cafes in the area lodged objecticns,
arguing that there were too many cafes in the neighbour-
hood. The Planning Authority advised A to build a
butchery, which of late it has been trying tc encourage.
The Authority further attached the condition that A must
provide sufficient parking space for vehicles and repair

a two-kilometre cection of the public road opposite the

area of development.

A ignored both the planning authcrity and cafe owners
and constructred a cafe. The Authority now wants to
take action against A.

Discuss the rights of A: the Planning Authority: and the

neighbouring cafe owners. 10 marks,

n
120000,
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ction A continued......
(al Discuss the securityv of title of a registered proprietor
under the Lands and Deeds Registry Act, CAP 287 of the

Laws of Zambia. 7.5 marks

(» Mr. Adam is an owner of a house in one of Lusaka's

residential areas. His employers decided to send him

ralce over the

abroad for study +to prepare Min to
management of the companv. As e would be i ng his
family with him, he decided to let his house to

Mr., Milimo. The lease was for three years and was to

s
commence three months after its execution.

before its commencement Adam received an offer from one
Lukas to buy the house and pay him in foreign currency
through his bank abroad. Adam, cognisant of the
importance of foreign currency excitedly accepted the
offer and instructed Lukas to prepare the conveyance.
Unfortunately for Adam, Lukas discovered that Milimo
had lodged a caveat at the Lands and Deeds Registry

and declined to proceed, alleging that Adam could not

grant vacant possession.

Advise Adam. 10 marks.,
(a Mistinguish interests of benefit from interscts of
contrcl. How does the distinction help us understand

o
the mode of land ownership under customary law in

Zambia? 7.5 marks
(» Discussg the nature of the interest in land which
customary law confers or landowners. What Ffactors

affect the content of customarv land rights in Zambia?

10 marks

/3cieanns
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SECTION B

Law Development Commission is concerned with overhauling

Law of Succession which is the cause of so much anxiety to

bereaved families. Your views are invited in this law refornm

exercise by discussing any three of the following:

(a)

(bl

(c)

(d)

(a)

(b

the suitability of the English Wills Act, 1837 and

the Inheritance (Family Provicions) Act, 1938:

the freedom of the Zambian testator to divest himself

of customary law:

recconciliation between the different customary laws
of succession subsisting in patrilineal and matrilineal

communities respectively: and

benefit and funds established under various Acts of
Parliament, i.e. pension schemes and the National

Provident Fund. 17.5 marks

Contrast the equitable right to redeem from the equity
. . . __the . .
of redemption. Consider whetner/equltable right to

redeen operates unfairly on mortgagees. 7.5 marks

(.+
'_J

Mr, Bobat owns a plot in Lusaka, abutting +the Great

T

Bast R“oad, e constructed on it a dwelling house and

furnished it with large dressing mirrors drilled into

the wall and affixed window blinds. Encouraged by the
constant flow of traffic he decided *to esta> - +h a

petrol filling station. He bought petrol pumps belonging
to Shell-BP from a notorious thief and boited them to

storage tanks embedded in the zround.

/1
A
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“The number of Furopean settlers in any British
possession whether a colony or protectorate directly
influenced the land tenure system adopted. The land
tenure systems which emerged in areas where European
settlement occured or was anticipated was designed

to encourage the purchase and development of the

land by individuals or companies and to provide

security for this investment. "here European settle-
ment was not a significant factor principles controlling

land holding were very diffeprent.”

MVUNGA M.P.:. The Colonial Foundations of Zambia's

Land Tenure Systen.

Discuss the above observa*ions in the context of Yast

and Central African countries, 17,5 marks.

END OF EXAMINATION.
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COMMERCIAL LAW

TIME: THREE hours (plus 15 minutes to read the question paper).
ANSWER: ONLY FOUR questions selecting TWO from each Part.
You should give reasons in full for your conclusions.
PART A
1. (a) Yhat are the rules laid down in the Sale of Goods Act

to determine when property in the goods will pass from
the seller to the buyer in a contract for the sale of

goods?

(b) What is the importance of determining such time?

Section 21 of the Sale of Goods Act lays down that where
goods are sold by a person who is not the owner thereof and
does not sell them under the authority or with the consent

of the owner,the buyer acquires no better title to the goods
than the seller had unless the owner of the goods 1is by his
conduct precluded from denying the seller's authority to sell.

Discuss and explain other exceptions to this rule.

Mr. Samuel Banda appointed his cousin Phiri as the general
manager of his farm. Mr. Banda rarely visited the farm as
he was otherwise busy in Lusaka. The farm is situated about
6000 kilometres away. Phiri made all purchases necessary
for the farm. He also made all sales of farm produce.

Mr. Banda paid the bills incurred by Phiri. Mr. Banda had,
however, instructed Phiri not to purchase fertiliser for the
farm from any local trader and not to sell chicken at less
than K3.80 a kg. After about 6 months Mr. Banda visited the
farm and discovered that Phiri had purchased fertiliser for
the farm from local traders and had sold chicken at K2.20 a kg.

12.0000..
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Question 3 continued......

(021
.

Mr. Banda has decided not to pay for the fertiliser. He
has also decided to recover from customers the shortfall
in the price of chicken sold by Phiri, as Phiri had acted

contrary to his express instructions.

Advise Mr. Banda as to his chances of success.
Will your advice be different if Phiri had bought a Benz
car for K20,000 on credit from a local dealer for use in

the course of his duties as farm manager?

What constitutes bribery in the law of agency?

What are the important rights of a principal against an
agent who has accepted a bribe and the other party who
has given a bribe to the agent?

PART B
The manager of Star Insurance Company seeks your advice
relating to the following matters:

His company was the insurer covering all risks in respect
of vehicles belonging to Overlund Transport and Shipping
Co. Ltd. (hereafter referred to as Overlund).

Five of these vehicles were stolen one night while the
vehicles, which were on theip way to Livingstone from

Chipata, were parked in the open at a petrol station.

The Insurance Co. has discovered that the vehicles belonging
to Overlund are always parked in open space when not in use.

Overlund does not have buildings for this purpose.

The proposal for the particular contract of insurance
contained the following question:

i : insi secured
Are the vehicles to be insured parked - side a re
building when not in use?

/3000,
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Question 5 Part B continued.....

Overlund Co. had answered +he question "Yes',
The proposal form was made the hasis of the contract of
insurance.

(a) Advise the Manager of the Insurance Company regarding
their Jiability.

(b) Would your adviee be different if the vehicles were
damaged by collision while they were being driven
on the road?

A & Co. delivered to B a sewing machine under an agreement
in writing entitled "Hire Purchase Agreement.” The agree-~
ment provided, inter alia, for an initial payment of X100
and a monthly rental of K190, The cash price of the
machine was fixed at K1250 and the purchase price at K2900.
Propertv in the machine would pass from A & Co. to B only

on Bfs payment of the final instalment.

(a) Can this agreement be enforced as a hire-purchasec

agreement under the law of Zambia? Give your reasons.

(b) If not, what is the legal effect of this agreement?
State in particular the rights and liabilities of

A & Co., and B under +he agreement.

"This debtor and creditor relationship is the basic principle
of the law of banking. It does not, however, provide a
sufficiently wide formula for the solution of all the problems,
or the understanding of all the business of modern banking."

(a) Explain the nature of the legal relationship in modern

times between a commercial bank and its customers.

(b) Outline 3 principal dutics imposed on such a bank in
Pespect of its customers.

72 U
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Mr. Peter Chanda intends +o expand his business as a commercial
farmer. He is faced with the problem of finding capital for
this purpose. He estimates his present capital requirements at
K25,000. Mr. Chanda has applied to the Bank for a loan of this

amount .

Mr. Chanda has Farming stock worth K18,000, agricultural
machinery worth K&,000, a motor car worth K3,500, and a

life policy worth K50,000 at maturity and a present surrender
value of K35,000. He intends buying a tractor worth K15.,000,
a pickup van worth K6 500 and +o put up a building with the
balance of the money for the purpose of garaging the vehicles.
You are the legal adviser to Chanda'’s Bank. The Bank seeks
your advice as to how best the Bank should be secured in the
event of its granting Mr. Chanda the loan facilities he has

asked for.

Advise the Bank on the following matters:

(a) The different kinds of security wvhich they can have
under the law of Zambia.

() What is the best form of security they should call

for in this instance.

Give your reasons.

END OF EXAMINATION,
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UNIVERSITY EXAMINATIONS - AUG. 1982

L 340

ADMINISTRATIVE LAW

THREE hours (plus 15 minutes for reading the paper).

VSWER : FOUR questions. QUESTION ONE IS COMPULSORY. Answer

any THREE questions from the rest of the paper.

THIS QUESTION IS COMPULSORY.

You are consulted by S. S. states that he was recently

expelled from the University of Khandaha after being found
guilty by the University's Disciplinary Committee of taking

part in a demonstration at a graduation ceremony. S. denies
that he committed this offence. Only when he arrived at the
hearing?ie informed of the nature of the charges against him,
although he was aware of what he was likely to be charged with
because the day after the graduation he had been called to the
Principal’s office and the Principal had remonstrated with

him for disrupting gradﬁation, He did net, however, ask for

a postponement of the hearing when the charges were put to

him. The University rules provide that the Disciplinary
Committee shall consist of five members and that the Committee's
quorum shall be three. It is further provided that a member

of the Students®' Represcnt.cive -Council shall be entitled to
be present at all hearings of the Committee. 8. says that

at the time of his hearing the overs1l Committee consisted of
only four members, the fifth member having previously left the
University. However, there were three members present throughout
his hearing. There was no member of the Students’ Representative
Council present because this student organization had not been
informed that the hearing was taking place. S. was allowed +to
appear personally at the hearing. *to call witnesses and to

present his case fully. He was not allowed to sum up and to
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ADMINISTRATIVE LAW

ME: THREE hours (plus 15 minutes for reading the paper).
[SWER : FOUR questions. QUESTION ONE IS COMPULSORY. Answer

any THREE questions from the rest of the paper.

THIS QUESTION IS COMPULSORY.

You are consulted by S. §. states that he was recently

expelled from the University of Khandaha after being found
guilty by the University's Disciplinary Committee of taking

part in a demonstration at a graduation ceremony. $. denies
that he committed this offence. Only when he arrived at the
heariné?%e informed of the nature of the charges against him,
although he was aware of what he was likely to be charged with
because the day after the graduation he had been called to the
Principal’s office and the Principal had remonstrated with

him for disrupting gradﬁation, He did not, however, ask for

a postponement of the hearing when the charges were put to

him. The University rules provide that the Disciplinary
Committee shall consist of five members and that the Committee's
quorum shall be three. It is further provided that a member

of the Students® Represcntocive -Council shall be entitled to

be present at all hearings of the Committee. §. says that

at the time of his hearing the overall Committee consisted of
only four members, the fifth member having previously left the
University. However, there were ihree members present throughout
his hearing. There was no member of the Students’ Representative
Council present because this student organization had not been
informed that the hearing was taking place. 8. was allowed to
appedr personally at the hearing, to call witnesses and to

present his case fully. He was not allowed to sum up and +o
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Question One continued.....

2.

address the tribunal at the :nd of the evidence. He believes
that in deciding to impose a sentence of expulsion the Committee
took into account certain allegaticrns of previous misconduct on

his part at the University. Thes2 allegations were raised by

9]

one of the members of the tribunsl in S's absence and he was
not given an opportunity to repliy tc them. Finally, the
tribunal gave no reasons for its decision, the rules governing

its procedure not obliging it to give reasons.

ADVISE S.

Should damages be payable to citizens who sustain losses by

unlawful administrative action? “ive reasons for your answer.

Critically assess the justificatiors for, and the effective-

ness of the means of control over, delegated legislation.

Do administrative tribunals nrovide simpler, speedier, cheaper
and more accessible justice ther the ordinary courts?
Illustrate your answer by refere:ce tc the functioning of

at least two Zambian administrat ve tribunals.

'"The point at which the politica’ nrocess provides or can
provide effective control (of ceutral administration) is the
line to which judicial review shoula aavance. Unless it

does so, there must continue to be an area of governmental

o
activity in respect of which =zsgrieved citizens can look to
s

i
neither the political process nor the courts for effective

redress.’

(Thoras, Parliamentary Control of the Administration

of Central Government:  Fact or Tiction?, p. 22)

Critically assess this statement, relating your answer toc the

Zambian situation.
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"Both the House of Lords and the Privy Council have now
confirmed that reports of the deatr of the traditional
distinction (between jurisdictional and non-jurisdictional
errors of law) were exaggerated.'’

(Griffiths, Case and Comme:i, /19807 C.L.J. 233).

Explain, by reference to appropria-e cases, the development
reiating to errors of

of the principles of judicial reiecw
law within jurisdiction, and errors of law outside jurisdiction.

'The Court shall not grant any rel.ef sought on an application
for judicial review unless it conc.ders that the applicant has
a sufficient interest in the matter to which the application

relates.

(English Law Commission,

eporc on Remedies in
6

Administrative Law, Cmnd.

Examine the current requirements o: the standing of applicants
for judicial review in administrative law. In the light of the
principles which the courts have already applied, what is the
Law Commission'’s recommendation 1i'~lv +¢ mesn in practice?

To what extent is decentralisation ccmpatible with proper
financial accountability? Discucs s Issus in relation to
the position in Zambia since the p2ssins cf the Local
Administration Act 1980.

END OF EXAMINATION,.
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TIME: THREE hours (plus 15 minutcs to read the paper).
ANSWER: Any TFOUR questions.
1. A highly-qualified oil engincer and domiciled Englishman

by the name of George Smith was seperated from his wife.

He came to Zambia on a short contract with Indeni Petroleum
Company in Ndola. He met eightéen«yearwold Mary Muchindu.
They went through a ceremony of marriage before the Ndola
Urban District Registrar of Marriages. Because the Registrar
was in a hurry to cttend an important meeting outside Ndola,
the ceremony was ccnducted around 03800 hours in his house.
For witnesses, Mary Muchindu brought two friends. It had
been mutually agreed that soon after the ceremony, they

would fly to the Is .amic Kingdom of Saudi Arabia and settle
there where George 3mith had just been offered a very good
job. At the end of the ceremony of marriage, the Certificate
of Marriage was issued but for some unknwon reason, the
Registraris Certifi<ate of Marriage had not been issued.

Consider the validi*y of this marriage.



[

Shortly after their wedding before the Lusaka District
Registrar of Marriages Sophia Redford and Lawrence Pritchard,
both originally from England, separated and there was no
communication between them. Sophia Redford went to London

to do a degree and whilst there she heard from her distant
relative that Lawrence Pritchard had died in a pineapple
factory accident in Solwezi where he was the chief clectri-
cian. On her return from London and without Ffurther
inquiries about Lawrence Pritchard, Sophia went through a
ceremony of marriage in the Catholic Church in Monze with
Simon Jacobs, another Englishman. He, like Sophia Redford,
had presumed that Lawrence Pritchard was dead, although Simon
had once tried to contact Lawrence Pritchard's relatives

on the telephone about Lawrence. Sophia and Simon 1lived
together for many years and had several children. They

were a happy dancing pain, and for the two conseccutive years
that they won the national “Mr. and Mrs." dancing competition,
they had entered as Mr. and Mrs. Jacobs. The marriage broke
down and when Sophia filed divorce papers in the High Court,
she discovered that neither the church building nor the
officiating priest were licenced and she began to wonder
whether she was validly married to Simon Jacobs.

Advise her.

N

Would your advice be different if Sophia Redford and Simon
Jaccbhs werz both Africans and they had already been validly
married in accordance with African customary law before they
went through the ceremony of marriage in the Monze Catholic

church?

/30000,
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As a result of a serious car accident, prominent and
respected businessman Edward ¥utale was not quite the

same again. He was forgetful and sometimes confuced.

Some of hig business competitors in fact called him mad.
His wife had just died in the same car accident and so he
wished to marry again. !He found identical twins, Joy and
Joyce. After a very brief courtship, Edward Mutale was
falsely accused of having made Joy pregnant, and Joy warned
that if he did not marry her, she was going tc take him

to the Local Court and invite the press to cover the
proceedings. When his relatives heard what Edward Mutale
had done they were shocked and his young brother threatened
te beat him up unless he married the girl. The parents
sent Joy outside the countrv to abort. She waes scheduled
to be away only for a few weeks but she overstayed. As

the wedding ceremony could not be postponed. Joy's parents

in panic gave away Joyce at the ceremony of marriage which

took place in the Office o. the Lusaka Registrar of Marriages.

On their wedding night there was no sexual intercourse.
Subsequent attempts on the part of Edward were equally

unsuccessful. Edward wanted to end +his marriasa.

Advise him.

’..J

aw student Samson Kawesha

-

On 21st January 1979, part time
married Rachel Musonda befors the Lusaka District Registrar
of Marriages. Thic marriage was never congummated because

Kawvesha never achieved an epection. When he was reading a

L

book called “Bromley's Family Law” he discovered in 1980

priest

to his relief that he could end this mdrriage after a1l and
a close friend of

e very secrvetly wrote letters to

(

the faemily sceking spiritual advice. Later., Kawesha's

"

employsrs sent him tc sustraliaz for a course. Hhe toox

mn

Rachel along and included her in hie passport. On their

eturn and on his suggestion, they adopted a child. Then
he lost his job. He took to heavy drinking and fell into
the habit of assaulting his wife. The wife found herself

2 job and she was now able :o =aintain the family. 3he
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Question 4 continued......

even becught him a car and found him another job. She ocnce
found him&% compromising posgition with another woman but
she forgave him. On December 19th 1981, Samson Kawesha
filed papers for a decrece of nullity of their marriage,

which she opposed, on the ground of his own impctence.

What advice can you give Rachel Musonda?

5. Albert Zulu wanted to bhuy a house in Roma Township, Lusaka.
He had ten thousand kwacha only. So he asked his wife
Martha to find some more money. She gave him one thousand
kwacha. The full purchase price of eleven thousand
kwache was given to the vendcr. The house was in Albert’s
name. Later the wife decorated the inside of the house
and constructed a water fountain outside. She spent one
hundred kwacha. A bank account was opened. As Albert was
a bankrupt the account was in the wife's name. Into this
account, the wife deposited nothing while Albert wa-

b
depositing Fifty kwacha monthly. The wife could not with-
e

draw from this account without the express permission of

the husband. Albert needed another house. A+ this time

he was unemployed. Hea opened a stall in the market. While
he was up and down looking for commoditics for the stall, his
wife stayed in the stall selling., After five years, fifteen
thousand kwacha profit was made and another house was bought.

It was in Albert's name. The marriage broke down.

Marthe seeks your legal advice on her rights, if any, in

the two houses and the bank account.

/5.0,
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Godfrey Banda's marriage was not a happy one. He frequently
went home late and very drunk. When intoxicated, he was in
the habit of belittling his wife even in the presence of
visitors. At one time he ever beat her up in Cairo Road.
One evening when he thought that his wife had gone away

to the Copperbelt, he brought in a girl and they were found
in the pantry naked. Beatrice, his wife, was a devout+
Christian and Godfrey knew it. She packed up all Yeer h o4
belongings and left him but he found her and brought

her back. Although she frequently threatened to leave

him, she never actually left him. Godfrey found a better

paying job in Livingstone. Beatrice had serious problems
pay

]

in her family in Lusaka, and so she wished to leave Lusak
She and two of the children had asthma. She was thevefore
anxious to go to Livingstone because, unlike Luszaka which

is relatively cold, Livingstone is hot throughout the year
and hot weather relicsves asthma. suddenly Godfray Banda
refused to go to Livingstone and offered his wife no
explanation and she failed to persuade him to go. She and
all the children left leaving him alone in Lusaka and there
was no communication between them for about two years,

Before the expiry of three years ufter their marriage,

thrice Godfrey Banda drove to Livingstone, beat up his

wife, parked her in the boot of +he car and drove to

the Victoria Falis where he threatened to push her down the
gorge. She was Now a nervous wroeok, but never sought medical

treatment. Beatrice wants to divorce.

Advise her.
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JURISPRUDENCE

THREE hours (plus 15 minutes to read the question naner)

AMY FOLUS Cuesticns.

\

The Penal Code defines theft as the taking of nossession without the

&

consent of the owner or possessor with a fraudulent intenticn,

Following three cases invelving the Interpretation of this provision
also of the concept of possession, decided by the lower court
are pending before the Court of Appeal. You as one of the leading

Zambian lawyer have been engaged to argue the three anneals.

.« ® . N . .
Argue the cases of your clients marshalling precedents and juristic
cpinion on the neint and meeing the possibie srauments from the other
sida,

g
W

Ar. M. Mclube, who had berrowed two kwacha from r. T, Yiyanda, gave
@ currency note to Miyanda which both believed to he a twe kwacha
note but which was in fact 2 five kwacha note. Mivande discoverer
this fact on reaching home and appropriated i+, e lower Court

has held him guilty of theft.
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Mr. S, Patel found on the floor of his shes a t=n kwache currency
note which he picked up and appropriated without making any attempt
to find the person who might kave drepped it. On complaint #r. Patel
was prosecuted and the Court has held him ouilty of thefe,

Mr. P. Amoc nurchased at a public auction a cupkoard and paid for
L : drayer, - .
tt. He subseauently discovered 2 secret in |t containing s diamond

™~

ring. Mr. “moo appropriated the ring. {n complaint he was nrosecuted

The eterriel problem of law with regard to the cencent and content of
ownershtiin is that of halancing competing social interests and

individuai's right enjoyment. “The balancina depands unon the

Q
o -

socio-econcmic and political philosophy of a narticular society
at a marticular time. Some of the Juristic definitions of ownership,
developmert and shani ¢ of the concept and content of ownership in

in
the Soviat Union and Zambia reflect and establish this fact.

tomment and clucidate.

The defendant, an administrative Nfficer in Zambia, is vested with
the authority of issuing licences for running movie houses, The
nlaintiff appliad for the grent of = licence on the prescribed
form complying with other requisite foermalities., Mis apniication
remzined pending for three years despite repeated
evertuaiiy sought a remedy before the Tourt. The Court dism
Bis suit on the ground that the ©i'ina of the suit against the
defendan® implies the existence of = claim {right) in the
plaintiff and that the rlaintiff can have suck claim (right)} only
when the defendant oxarcises his authority. The plaintiff has

d

ecision.

appealiec against the aforesair

/...,



In another case X, a fareign diplomatic agent accreaited to Zambia,

whose car was comprehensively insured caused an accident whiie

driving his car on the fairo "oad and seriously injured Y. Y filed

& suit for damages against the Insurance %o. The latter?sples that
. . i . .. and

since the plomatic agent FMioyes an immunity was under no dutv

to pay d:mages the Insurance Co, was ansorbed as well has

been uphald by the Court. Vv has 2ppealed against this decision.

Argue the two appeals. bringing out a clear distinction between the
various jural relations involved.

The Austinian or positivist apprecach te the definition of Law is
t

hardly suited te a developing society as that of

Zambiz witnessine troubied Socizl conditions and havine 2 constitutional

Critically comment, elucidats and oresent an alternative definitin

model of law which You considar o be relatively more appropriate.

Zainbia hosts a Conference of the 'orld Conaross on the “hilcsophy of
Law and Social Fhilosophy (1t The theme of the fonferencs is

“"Changing fociety and the fmorcaches to Law and Ltezal Interoretation.

As a participant in the forference vou have to nresent a well
reasoned treatment of the fociolonical annroach without ignoring the
element of truth in the Fositivict =and the Re 22list aoprozcheg, Point
out in your nancr what You consider to he the exencerates emphasis
which the last twe aprroaches cive to certain asnccts and stress

that not this ar

-t

hat anrroach but a synthetic arnroach is berter

C
suited to developing socicties as that of Zambia

!i/
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“Jurisprudence to-day'', observes Prof. Julius Stone, 'is a chaos

-

of approaches, to a chacs of tepics, chaotically delimited.”
Assess the element of truth ir this ohservetion in the light of a
nt

o}
critical assessment of some of the prominent definitions of

Juriscrudence and point out the definition which you consider to

be relatively more satisfactory.

You hav: been anpointed Ministor of Justice of 2 small state
Prebiemia, havina five million inhahitantz. Probiemia had for

a long period & peaceful. democratic and consitutional government.
During a prolonced ccenomic cris
disruptive aroun constituted itself inte a nolitical narty under
the namz of Reformist Revolutionary Party {(RRP), exnloited the
prevailing discontent resulting from such a crisis and cantu

as a result of . . . . .
power the neneral elections hy emploving dubious devices vi

5]

-+

by civing tall promises; by faisehoods, nphysical irtimidation o
voters frightening them to eithar vote for them or to keszp away
from the poils etc. Left to themsslves eople would have

voteo against them.

"hen the FRP came to power it izft intact the ancient constitution

of Problenia and the Civil and Criminal fodes and Code of Procedure.

o

However. a reion of terror was imposed. Political opponents were

b

indiscriminately nut into jail. Judaes whe rendered decisions

o

contrary te the wishes of the RAF wore kFented and murdered. The

ey

accerted meaning of the provisions of the criminal cede was nerverted

. ey . . the, .
O jai: any one ahout whose support te the regime there was/ax:ghtest
doubt. fecref statutes were passad about which no one except the
higher-ups in the RRP kpew. Retroactive statutes were ~macted and

peonlc waere convicted under such secret and

+

roactive laws.

-

€

-

Y AP

s and denression a small well-oroanised



Hundreds cf people were kilied by party cangs in onen day light.

% general amnesty was declared under which only members of the

R2?P who were duly tried and convicted under the law by the

preceding constitutional qovernment were released. Property of

all opponents was taken over by maurading groups helonging to the
RRF.  The P27 did not look with favour te the suagestion by its

own party men for enacting 2 law to confiscate such nroparty on the
ground that it wou!ld attract unfavourable comment® abroad. However,
suck confiscation by these grouss was ratified and the titles to pro-
nerty obteined by threasts of rhysical viclence were confirmed under

secret sintutes.

The RR: as at long last been voted out of power and 2 constitutional

r

emocratic government has leen restored. You have been

a
o

an
apnointed Hinister of Justics of this Government., The first task
that you face is = strong pubiic demand that the “frudge Informers’’
viz. those people who under the RRF regime settled their personal
scores animosities and jeolousies by reporting against or by
fabricatirc reports about such perscns with regard tc non-chservance
by them of laws, secret or othervise, enacted by the 82P, and with
regard tc their onposition te the HPP and its nclicies. Hundreds
of persens against whom such reports were made were tried and

convicted under the RNRP regime and many were seiptenced to death

Lda

irg viclation of scocret statutes,

for trivial offences inciuc

1=

You as @ membor of » constitutional and demacratic aovernment are
facing a dilerma as to what shiovid be done with reqard to such

grudge-informers. Five prominent members of Parliament renresenting
a

cross-section of the noliticsl parties rapresented in the

3

erliament render the followineg proposals for your consideration:

First ®.P: "o can do nothing atout these arudge~informers., The
acts they renorted were unlawful according to the rules of the

RRP ther ir actual control of the nations =affairs.
imposad on their victims were rendered in accordance with princinles

of law tien obtaining.

N

lovees



Howsoever detestable these nrinciples ma be;, they were nevertheless
i P Yy 5 Y

then the law of the land. fne of the principle difference between
that law and our own lies in the vast discretion it

accorded to the
judge in criminal matters. However, this rule and jtg consequences
are as muci. entitled to rrsp ¢t by us as, to take Jjust one example,
the reform which the ppp introduced into the law of wills, whereby
only twe witnesses wore required instead of three. It js true but
is immaterial that the rule granting uncontrolled discretion to the
judge was never formally snacted but was a matter of tacit
acceptance. The PRP Sovernment was as much fawful as ours. The
difference lies rather in the fiald of idealogy. fur system of
government is based on the assumction that when an chjective has

been duiy incorporated into 2 law or a2 judicial dacres it must be
h ic they

provisionally accepted even hy those whe disagree wit

wait thoir chance at the nolls, or in another litigation, to secure
8 legel recogrition for =helr owr 2ims.  The RRP, on the other hand,
simply disregarded laws which they did not approve. It did net
even consider it worth the effort invelved to roreal them., |If we
nick and choose deciaring this judgement invalid, that sctatute
void, thic sentence excessive,; that sentance veid, we shall ke
doinj exactly the same thing we most condemn in them. This alone,

| consider, is the course that will insure the triumph of
conceptions of law and government in which we believe and for this

we must resist the strong -ublic cressure for nunishing the

grudge~informers.”
Second M.P: I arrive at +he game conclusicn as my colleaoue but

by an exactlv different route, To we, it scems absurd to cali the

RRP rogime a lawfy) aevernment. A lecal svstam does not exis

simply because a constitution or code are left on the shelf

unrepealed and nolicemen with uniforms continue tc natrol the

Streets. £ legal system presuproses lavs that are known, or

° )

can be kiown, by those sub bject to them.!

=
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"1t nresupposes equality under the taw, equal nrotection of the laws,
uniformity of action and that like cases will be treated alike. It
presupnoses the absence of lawless power interferine with the
edministration of justice whenever it does not function zccording
te the whims of these in autherity. A1l these nresuppositions

have nothing to do with ideclogy hut instead come into the very

conception of an order of law. fin my oninion law in the ordinary sense

ceased te oxist under the Instead of & qovernment of laws

we had a war of all again acts of the arudee~informers
were just one phase of that war. For us to condemn these acts as
criminal would involve as much incongenity.g ;¢ wWe wers te attempt
to apply juristic concentions te the strugele for existence that
goes on in the jungle or beneath the surface of the Sea. Ye rwst
put this wihcle dark, lawless chiazter of our history behind us.

IT we stir among its hatreds, we shall bring upor ourselves some-
thing of its evi! spirit @0d sk infectior from its miasmas

Let us do nothing ahout the grudge~infarmers. ‘hat thoy did was
neither lawful nor contrary to faw, for they lived, not under a

regime of law, but under one of anarchy and terror.”

"1 have a nrofouid susnicion of any kind of reasoning
that proceeds on an_'either ~ or' aiternative. leither the whole

RRP regime was oué?ihe realm of law nor are its doings entitled to
full credence as acts of 3 lawfyl covernment. |, therefore, disaaree
with the extreme assumntions on which the arguments of my two

brother #.P.'s are based. 2nth arrive at a conclusion that is
ethically and politically impossiblae. We did net have during

PEP regime “a war acainst all'. ‘uch of the normal human 1i

-
(0]

went on,marriages were contracted, wills were mace; goods wars

o)

sold. UHsual disiccaticns, @.g. automehile accidents, bankruptcies,
unwitnessed wills etc were there. Much of this normal 1ife as

well as dislocations were unaffected by the Q%P reaime and

ideoiogy. The legsl questions which arese in this area were
h

ey had heen

pi

handled by the Courts much in the same way as they
formerly and as they are being handied to~day. If we ware
to deciare everything that hapnensd under the RRP recime without

fegal basis it would invite intolerakie chacs, ©

Mool



"On the other hand, wehcannot certainly say that murders committed
_ ordes
in the streets by RAp acting under orders from the top were

lawful because the R2R had won the cicctions and achieved control

of the government. ‘e must, therefeore in this situation, as in most
human affairs, discriminate. Yhzre the RRP philosophy intruded itself
and perverted the administration of justice from its normal aims

and uses, there we must interfere. fmong the perversions of

justice | would count,; for example, the case of the man whose

.

wife developed illicit relations with another mar while her huskand
was ncsted by the ragime on active duty on the borders and who
informed against him for what was an offence acainst a secret

statute known to few viz. of exnressing doubt about the leadership

of RREP ragime and abhorrence shout its acts expressad by him in the
strict vrivacy of the bedroom. Tha husband was theraupon sentenced
to death. This informer was & murderer under the criminal code which

was in effect under the RRP regime and which the regime had not

7

repealed. She secured the death of one whno stood in the way of her
illicit passions and utiljzed the Courts, whick had become instruments

in the hands the ruthless regime for her murdercus intsnt. Thera

are cther ceses that are equaliy clear. | admit that there are

aiso some that are less clzar e.g. wher some nersons to curry favour with
the ragime reperted everything to the hiaher-uns that appeaped

suspect.. | do not know how such cases should be handled, and make

10 recommendation with regard to them. EBur tse fact that such trouble-
Some cases exist should not deter us from actinc at once in caszs that

are clear of which there are far toe many .

Fourth A0 Tlike my cellieaguz | teo distrust 'either - or' reasoning
but | think we need to reflect mere than he has. His nroposal to

pick and choosc ameng the acts of the doposed regime is thoroughly
objcctionsble., 1t js exactly what the RPP regime did., We like

this law, so let us enforce it, Yo do not like the other law,
therefore it never was law at all. This executive act we

disapprrove, let it be deemed s nuitity but not the othar which we do

nct disapprove.

T e e e
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iIf we proceed this way we taike the same unorinzinled attitude as the

RRP regime, now sunnlanted, took towards the laws and acts of the
government. Me shall kave chacs, with every judge and every prosecuting
attorney 2 law unte himself. jastead of ending the abuses of the

RRP regime, my colleaque's proposal weuld nerpetucto thers. There is

one way of dealine with this prreblom thar ig compatible with our
philosophy of law and geverament and that s to deal with it by duly

s

enacizd law viz. by 4 snecial statute directed towards it. Let us

>

study the whole problem of grudes=informers, collect all relevant
facts, and draft 2 cemprehensive stat

fute dealing with §r. e shall not
then he twisting old laws for purposes for which they were never
intendad. ‘¢ shal] thus provide renaities aoprepriate to the offences
anc not treat every informer as a murderer. | admit we will encounter
& highly cifficult problem in drafting such a law but that should not
detor us fror adopting the only course that will lead us out of a

condition of lawless, nersonal role,”

Fifth M.Po: 1 find a whole fot of irony in the last oroposal., |t
speaks of putting a definjte znd to the abuses of the RRE regime,

yet it proposes te do this by resorting to one of the mcst hated device
of that reaime, £x post facto criminal statute. My colleague fears

the confusion that wil} result it we attempt without a statute to

indo and redress ‘wrong' acts of the denarted order, while we uphold

¥

and enforce jts ‘right! acts. Hy colleague imnlies that the judicial
sentence imposed on the hushand acainst whom his loose charactered
wife reported was so utterly dispronortionats as to bhe clearly

Wrong.  lis we must remember that ¢t that time the  underground
movement for the overthrow of the "RP regime was mounting in

intensity and attempts were being made to dislodae the regime by
any means. From thoir pPoint of vigw thar regime had a roal probiem,
and the orly objection we can make to their sclution of it (cther
than the fact that we did not want them to seive it) was that they
acted with somewhat mere rigour than the occasion scems te demand.
Will be deny the existence of any need for law and order under
the BRP regime? 1. tharefore, say on the bhasis of very respectable

authorities that the main purpose of criminal lew is (o sive an

i/



THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS - AUG. 1982

L 420

BUSINESS ASSOCIATIONS

[ME : THREE hours (plus 15 minutes for reading the questions).
NSWER : FOUR questions (Two from each section).

SECTION A

: (a) What is the purpose of the memorandum of association?

(b) Papa Pia and Mama Mia were the incorporators of a
company known as Chongololo Co. Ltd; and they held
equal shares. The share capital of the company, which
was all issued, was K8,000 divided into 8,000 shares
of K1 each. Papa Pia paid fully for his 4,000 shares
but Mama Mia only paid X2,000 for her 4,000 shares.

Chongololo Co. Ltd operated successfully during its

10 years of business but thereafter two things happened:
first, Papa Pia died in a plane crash and, secondly,
there was a world-wide economic recession which
affected operations of most companies and, in particular,
caused Chongololo Co. Ltd to sustain heavy losses.
Undaunted by the above events Mama Mia continued to

run Chongoloclo Co. Ltd single-handedly for 10 months,
hoping the situation would improve. But creditors were
not impressed and so they went ahead and petitioned for
the company's liquidation.

The company called upon Mama Mia to contribute K2,000
but the total amount owing to creditors was K10,000.
One of the creditors, Kabanki, who was owed K3,000
decided to sue Mama Mia to recover his money.

Examine whether it is feasible to maintain such .an
action. )

/20...0‘.



(a)

(b)

(a)

(b)

2. L 420

"Any company that is formed under the Companies Act
has distinctive tripar+ite form: it has shareholders,
the board of directors, and officers-who are agents of
the board.” Explain the legal theory of corporate
control using this model.

Katyoka is the Managing Director of ZADCO, which owns
99% shares in ZEDCO and is also the beneficial owner
of 1% shares which are held by nominee shareholders.
In addition, Katyoka is also the Chairman of the
board of directors of ZEDCO.

On 10th June, 1982, Katyoka, without consulting ZEDCO

board of directors, wrote a letter to Kwendo -- who had
been working as General Manager for ZEDCO for the past
8 years - advising him of his irmediate dismissal for

incompetence.

Prior to the letter of dismissal, Kwendo hac always
been receiving instructions from Katyoka and had
always executed those instructions to the letter.
The letter of dismissali has proved a .itter pill to
swallow. Hence, Kwendo now questions the competence
of Katyoka to dismiss him and he has come to you for

legal advice. What is your advice?

There is no statutory requirement for directors in
companies formed under *e Zambhian Companies Act,

Cap. 686. Discuss.,

Discuss critically the director's duty to act bona
fide in the interests of the company with reference

to nominee shareholders.



(a)

(b)

3, L 420

SECTION B

What is the Morrison theory of arm's length control?

INDECO is a company wholly-owned by the Government.

It was formed under the Companies Act, Cap. 686, for
the purpose of implementing the government's
industrial policy. During the 1368 Economic Reforms
INDECO was charged with *he responsibility of
negotiating government take-over of 26 privately-owned
companies and thereafter . *2 hold shares which the
government was to acquire in those companies. The
companies to be taken-—over ranged from retail shops

to transport and manufacturing undertakings.

As a result of the take~overs the then Chairman of
INDECO realised that there was need to rationalise
the company’s operations to ensure maximum control.
Two proposals were accordingly put before him as
follows: -

(i to form sub~-holding companies to be rzsponsible
for retail shops, transport and manufacturing
sectors:; or

(ii) to establish departments or divisions within

INDECO -~ and these departments or divisions

such as retail shops. transport and manufacturing.

If you were the Managing Director fer INDECO, what
proposition would you accept? Give reasons for your
choice.

li,eeon..



(a)

(b)

(a)

(b)

b. L 420

How does one become a member of a co-operative society?

Explain the concept of democratic control in a
co~operative society.

Discuss the rules which help to determine whether

or not partnership exists.

Chiwesha & Co. is a partnership composed of Mr. Banda,
an adult, and Master Phiri, an infant. The partnership
is engaged in selling a certain Eastern Province
delicacy called Mbeba. This partnership arose out of
an oral agreement between Mr. Banda and Master Phiri:
and so far no formal deed of partnership setiing out

conditions and *erms hias been executed.

However, notwithstanding that most of the partnership
work (especially digging and preparing mbeba) is done

by Master Phiri., the profits are shared as follows:-

o3}
<
o

Mr. Banda

=
(as)
o

Master Phiri

Master Phiri now wishes tc pull out of the partner-
ship and also wishes *to be advised on his share of

capital. Advise Master Phiri.

END OF EXAMINATION,
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THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS -~ AUG. 1gg9

L 43¢

P —

INTERNATTONAL LAW

THREE hours (plus 15 minutes to read the examination
paper).

A\NSWER : FOUR questions, picking at least ONE from Section B.

SECTION A

In 1980, UNZA students decided to comremmorate +he Soweto
uprising by staging a peaceful demonstration at +he United
States Embassy, to protest against that country's close ties
with apartheid South Africa. Unfortunately, the demonstration
became violent and a car leaving the emwbassy at ths time was
badly smashed, and its passenger,; an official of the embassy,
was injured. The students then passed through town , where
stones were thrown at a shop owned by Bonzo, an American
citizen. Apart from damage to the shop, Bonzo's daushter

was badly injured. You have been asked +to represent Zambia
before the International Court of Justice. Analyse The issues

that are likely to come before the Court.

Write an opinion on behalf of +the Zambian government on the

,.+
5
(@]
i._.l

relationship between the ILZ concept /Exclusive Tconomic Zone/

and the concapt of contigous zone,

-

to the interests of Zambia as a landlocked country

Treaties and the General Assembly arc competing instrumentes
o L <o
of internaticnal legislation. State the manner in which they
o Y
each perform this function indicating how they mayv he comple-

mentary to each other in perforring this function.

/2
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State A has had a strife in its territory for some time,
Lately, leaders of a pabticular group calling itselfl Limbo
have claimed to have control of a considerable part ¢f the
territory, and that they have support of the rest of the
population of the country. This group has started making
laws for the part of the country under its control, and
have assumed control over businesses previously controlled
by the legitimate government in the area. It is claiming
title to all prowmerty at home and abroad belonging to these
corporations. How deces International Law deal with this

situation?

The International Court of Justice is +he only permanent
judicial bedy for +he settlement

of the Internaticial Community.

Courtfs statute viz-a-vis its abiii-

function.

Lack of enforcement machinery for hreach of interrn
law is a drawback to its effectiveness, Analyse the

Nation's Security Council and the General Aszsemblv s

pow2rs in this respect.

END OF ZXAMINATION.



THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS ~ AUG, 1982

L 440

CONFLICT OF LAWS

TIME: THREE hours (plus 15 minutes to read the questicn paper)
ANSWER: FOUR questions.
1. Muhamad is a Somali national who entered Zambia in 1977 at

the peak of illegal emerald mining in Ndola rural. At the
time he came to Zambia he had a valid Somali passport but

he did not present himself to Zambian Custom Officials for
necessary papers. Instead he entered the country through

a bush path which leads to a village in Nakonde on the

border with Tanzania.

He stayed in Ndola rural and did not arouse suspicion of the
Ministry of Home Affairs Officials. Mohamad got married

to a local girl and had two children by her. He even started
a transport business and vowed never to go back to Somalia.
In 1981 he was caught .along with other foreign nationals in
the operation clean-up by the police following a public
complaint that Ndola rural was ‘flooded' with foreigners
without any valid papers at all.

Mohamad'ibld the authorities that he cannot be deported becaus:
he has established himself in the country with his family and
business which was active in promcting Operative Food Programm
by transporting agricultural produce to the markets.

He was deported. Mohamad, however, decided to settle in

Nigeria where ha had a small bussiness. He died in a plane

crush while flying to Nigeria by Air Tanzania.

/12.....



2, L 440

Question 1 continued.....

Consider the following issues:-

(a) Did Mohamad acquire domicile of choice in Zambia?

(b) At the *time of his death, where was he domiciled?

2. Y is a young Zambian student studying in England for A
levels on hig father'’s sponsorship. The Government of
Zambia has determined that Zambians studying for A levels
in London need £274 monthlv allowance and therefore parents
and organizations sending people there should not remit more
than £274 per month. This recent law is the result of an

amendment to the Exchange Control Act.

Y, who until then was staying within walking distance of
his school decides to move into a cheaper apartment outside
London. The place is 20 miles away from school and he

experiences transport problems.

Y then writes to his father who sends him £1000 to buy a second
hand car. This money is deposited in a Londeon Bank. The
London Bank refuses to release this money to Y because it
is aware of the amendment to Zambian FExchange Control Act

prohibiting remitting more than £274 per month.

Y decides to take the London Bank *to gn English .court tc secure

release of his money.

Advise the parties.



3. L 440

Bwalya and Mundia got married in Zambia in 1926 their
country of domicile. In 1930 Bwalya, the husband went

tc Malawi to take up a new job, leaving Mundia, his wife
temporarily at home in Lusaka. Mundia committed adultery
witg’Bafidibanya2 a neighbour while the husband was away

in Malawi.

Owing to pressure of work, Bwalya could not come home to

-

obtain a divorce. He obtained it instead in Malawi.

Mundia subsequently married Mario, a domiciled Angolan

and gave birth to Santos, a son. This marriage was celebrated

in Lusaka.

In 1935, Mundia’s father died leaving all his Zambian realty and

personalty to Mundia for life and thereafter absolutelv to
her children. Mundia has now died. Can Santos succeed
under his grandfather'’s will?

X and Y are domiciled Zambians studying in England,
Y is a male aged 22 years and X the femele is 20 years
old.

The two met at a party in London at the home of another

Zambian. They fell in love and got engaged a month later.

Y's father is a traditionalist and wanted his son +to marry
under Zambian customary lawv. Y and X wanted to get married
immediately but they did not have enough money to fly home
for the ceremony. |

Instead the marriage ceremony took place in London in the
Zambian High Commission premises. They complied with all
the Zambian customary requirements. There was however, no
church service as required in England.

Is the marriage between . and Y valid for the purposes of

legitimacy of their children?

...,
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Mwansa & Sons Ltd. is an importer of Pharmaceutical products
and runs a chain of chemists throughout the country. They
have a contract with Smith Inc . a New York manufacturer

of the said products.

Two months ago, Mwansa and Sons Ltd. received a regular
consignment of drugs. Among them was “Pepto-Bismol® a

well known remedy for digestive upséts from Smith Inc

The contract for this sale like any other contained
a clause that the "property should pass in New York and

that the contract shall be governed by the law of New York
State.”

D, a Lusaka resident bought "Pepto-Bismol” from Mwansa
and Sons_Chemisf"in Cairo Road. He took two tablespoons
of it as prescribed by the manufacturer for his digestive
upset. D suffered severe gastitis (inflamation of the
stomach) as a result. He stayed in the University
Teaching Hoespital for three months. Subsequently it was
proved that a wrong formula was used by the manufacturer.

v

Advise D as to his legal rights.

X is a shareholder in a public company. Y is one of the

directors of the said company incorporated anc carrying
£l

on business in Country A.

In an action in the High Court of Country A judgment was
given in favour of ¥ against Y who, under the law of
Country A, is personally liable to *he members For any loss

resulting from false statements in the company's prospectus.

By the law of Country A, such actions are classified as
final. Y did not appear at the trial and he did not appeal
against the decision of the High Court of Country A. He has
since then become resident in Zambia.

Advise X whether he can succeed in an action to enforce his
judgment in Zambia.

END OF EXAMINATION.



THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS - AUG. 1982

L 450

LEGAL ASPECTS OF INTERNATIONAL TRADE AND INVESTMENTS

TIME: THREE hours (plus 15 minutes to read the question
paper).

INSTRUCTIONS:

1. Candidates may bring into the examination room GATT's

Basic Instruments and Documents.

Answer FOUR (4) questions,

Ayen, BOZ and Cleo are contracting parties to the General
Agreement on Tariffs and Trade (GATT). Ayen and BOZ had
a treaty between them before they became GATT members.

Article V of the treaty provides:

“Each of the Contracting Parties binds itself uncondi-
tionally to impose no higher or other duties or
conditions and no prohibition on the importation

of any article, the growth, produce or manufacture,

of the territories, of thte other than are or shall

be imposed on the importation of any like article,

the growth, produce or manufacture of any other

foreign country.?® And Article VII of the treaty reads:

"With respect to the amount and collection of duties on
imports and exports of every kind, each of the Contracting
Parties binds itself to give the nationals, vessels and
goods of the other the advantage of every favour,
privilege or immunity which it shall have accorded *o

the nationals, vessels and zoods of a thira svate, and
regaerdless of whether such favoured state shall have

been accorded such treatment gratuitously or in return

for reciprocal comuensatory treatment.”



THE UNIVERSITY OF ZAMBIA

UNIVERSITY EXAMINATIONS - AUG,. 1982

L 450

LEGAL ASPECTS OF INTERNATIONAL TRADE AND INVESTMENTS

TIME: THREE hours (plus 15 minutes to read the question
paper).

INSTRUCTIONS:

1. Candidates may bring into the examination room GATT's

Basic Instruments and Documents.

2. Answer FOUR (4} questions.

1. Ayen, BOZ and Cleo are contracting parties to the General
Agreement on Tariffs and Trade (GATT). Ayen and BOZ had
a treaty between them before they became GATT members.
Article V of the treaty provides:

"Each of the Contracting Parties binds itself uncondi-
tionally to impose no higher or other duties or
conditions and no prohibition on the importation

of any article, the growth, produce or manufacture,

of the territories, of the other than are or shall

be imposed on the importation of any like article,

the growth, produce or manufacture of any other

foreign country.” And Article VII of the treaty reads:

"With respect to the amount and collection of duties on
imports and exports of every kind, each of the Contracting

5
Parties binds itself to give the nationals, vessels and
goods of the other the advantage of every favour,
privilege or immunity which it shall have accorded to

the nationals, vessels and goods of a third scate, and
regardless of whether such favoured state shall have

been accorded such treatment gratuitously or in return

for reciprocal compensatory treatment.”
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Question 1 continued....

Abu Ltd. incorporated in Ayen an ddoing business in Ayen.
imported bicycle spares from BOZ in July 1980.

The customs department of Ayen, acting under the authority
of the Customs and Excise Act which was passed after the
treaty and GATT commitmentcs, assessed duties on the
merchandiése: at 45% ad vatorem, and Abu Ltd. paid them.
Abu Ltd later discovered that bicycle spares imported

from Cleo to Ayen are free of any duties.

They bring this action against the Attorney-General of

Ayen to recover the money they paid asc duties in July
1980 in respect of the bicycle spares they imported from
BOZ. Their argument is that the imposition of the duties
was illegal.

(1) What results and why?

(ii) Would your answer be different if:

(a) Cleo is a former colony of Ayen?

(b) all the states involved here are contracting
parties to the ACP - EEC Conventions (the
Lome Conventions)?

"The International Monetary Fund is the most powerful

supranational government in the world today. The resources

it controls and its power to interfere in the internal
affairs of horrowing nations give it the authority which
United Nations advocates can only dream. This tremendous
power does not inhere in the corps of economists who staff
the IMF, nor even in the Board of Governors appointed by
its member nations. The IMF must be seen as the keystone
of a total system.”

Cheryl Payer, The Debt Trap: The IMF and the Third World,
(London, 1974) at p. IX.

Discuss.
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"The special problems of countries highly dependent on
exports of agricultural products in primary, semi-processed
and processed forms underlined the urgent need for deliberate
measures to be taken by the international community to secure
equitable and renumerative returns for such products..."

Commonwealth Heads of Government Communique, Ottawa,
Canada, August 1973, paragraph 16.

(i) What are the special problems which these countries
experience?

(ii) With the aid of authorities and/or suitable examples
analyse the effectiveness of the measures which have
been taken by the international community to solve
these problems.

The Republic of A is a newly independent land-locked
African state, a member of the 0.A.U., the Non-~Aligned
Movement and the U.N. There are heavy private foreign
investments in A in the mining, manufacturing and
agricultural (plantations) sectors of its zconomy.
These investments are owned principally by nationals of
B, its former colonial power.

In the state of transit, W, there are also heavy private
foreign investments by the nationals of B, in similar
sectors of W's economy. In fact, some of its enterprises
operating in A have their regional offices or headquarters
in W.

R
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Question Y4 continued.....

The government of A has taken over all the agricultural,
manufacturing and mining businesses in the country. The
aliens whose interests are adversely affected by this take-
over are all nationals of B. The government of A has
further:

(i) distributed all the land in the plantations to

the landless as part of its agrarian reform;

(ii) distributed some of the manufacturing businesses

to its nationals to run as private concerns; and

(iii) converted the rest (including the mines) into
public/state enterprises to be run by the National
Development Corporation, a government owned and

controlled corporation.

The formula for compensation which the government of A
has published is "Reasonable compensation determined in
accordance with the laws, regjulations and circumstances
of A, and taking into account excessive profits which have

been repratriated by the affected enterprises.”®

The government of B has written a letter of complaint to
the government of A saying that the take-over is illegal
under internaticnal law. The letter also proposes an

adjudication before an international tribunal.
You have been asked by the Attorney-General of A *to advise

the government as to the course of action it should take.

What are the options available to the government of A?
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“A persistent theme in Zambian development has been the
need to generate sustainable growth in alternative sectors
to diversify the economy away from dominance of copper,

but to date little success has been achieved in developing
agriculture and manufacturing....’ World Bank, Accelerated

Development in Sub~Saharan Africa: An Agenda for Action,
(Washington D.C.) 1981, at p. 29.

Examine how effectively the'system of incentives under the
Industrial Development Act, 1977, has dealt with these
problems.

In September 1982 the Council of Ministers of the ACP~EEC
will meet in Salisbury, Zimbabwe. The meeting is intended
to review, among other things, the provisions of the ACP~EEC
Convention (Lome II) in respect of two problems , namely:

(a) the system of stabilization of export earnings
(Stabex), and

(b) the project and programme aid for miaeral products.

You are on the delegation representing Zambia. Suggest

proposals to improve the working of the two schemes.

"The distinction between majority and minority narticipation
in an industry by government may , in certain circumstances,
be rather artificial, as equity alone, even when accompanied

by joint management, cannot lead to effective control.”

Discuss.

END OF EXAMINATION.
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S 925
CRIMINOLOGY
Instructions

1. TIME:- THREE hours.

2.  QUESTIONS: Answer SIX of the questions below.

3.  WEIGHTINING:A11 questions carry equal marks.

1.  Contrast the commonly used definition of crime with the definition
of crime put forward by the labelling approach, the Marxian
criminology, and the critical criminlogy.

2.  Elaborate on the filtering process.

3. What were some of the common features of the theory of anomie and
the different theories of subculture and what were their respective
weaknesses in the light of some of the more recent theories?

4.  To what extent does the critical criminology combine the Marxian
and the labelling theories; and how does it analyze the causes of
crime,

5. Elaborate on Odera Oruka’s Punishment and Terrorism in Africa.

. Give a brief account of the history and sociology of prisons.

7. Which "pros” and "cons” in relation to imprisonment can you
enumerate and discuss?

8. Describe the social situation of ex-prisoners.

9. Elaborate on the crime of the powerful.

10.  In the light of the theories covered in the course which causes

of crime can we identify in Zambia?

END OF EXAMINATION.




