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ABSTRACT

In this dissertation, an attempt 1s made to examine the
sunject of confessions with regard to criminal cases.

In /Anandagoda v R (1962) 1 W.L.R. 817 at page 823, the

Judicial Committee of the Privy Council said that a
confessiun‘is the species of which an admission is the
genus. However, the term "admission' is usually relevant

in civil proceedings; when the term is used in relation

to a crime, it denotes an admission of some fact relevant

to the crime and the cdmission need not be voluntary. On
the other hand, the term "confession" is used to denote the
acmission or acknowledgement of guilt and invariably applies
to criminal cases. There are special rules governing the
admissibility of a confession; these are discussed in the

body of the work.

Chapter I looks at the meaning, nature and effect of a

confession. It then concludgs with historical observations.

Chapter II discusses the manner in which a confessinn may be

conveyed.

Chapter III deals with persons to whom a confession may he

made; such persons may, or may not, be persans in authority.

Chapter IV relates to what constitutes free and voluntary
confessions, the significance of the Judges' Rules, the

effect of any breach thereof and, finally, the guestion whether
or not a free and voluntary confessicn requires to be

corroborated,
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Chapter V deals with the admnissibility of confessions. It
discusses whether or not the whole, or part only, of a
confession is admissible. It also di§cusses upon whom lies
the burden of proving the voluntariness of a confession, the
circumstances under which the procedure of a trial within a
trial is introduced as well as the exercise of a judge's

discretion.

Chapter VI concerns the inadmissibility of confessions on the
graund of involuntariness or ambiguity. It also deals with
the guestions arising from subsequent confessions, facts
discovered in consequence of inadmissible confessions and
evidence procured as a result of an illegal or improper search

and seizure.

Chapter VII locks at the use and abuse of confessions, the
effect of confessions upon police investigations and the

probative value of confessions.

The final Chapter - Chapter VIII - is an appraisal of what
safeguards there are, or should be, for the protection of
suspects or accused persons in relation to police interrogations
and the taking doun of statements from such persons. The writer

concludes the chapter by expressing certain views on the subject.
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CHAFTIZR 1

INTHLDUSTILN

Meaning and Nature of a Confecsion in Criminal Cases

At the cutset of the study of any branch of law, it is
cdesirable to endeavour to define and delimit the field

of study. Fortunately, the term confession, unlike some
other facets of lcow, does not defy definiticn or limitation.
hlthouch the term has variously been defined by courts,
authors and statutes, only one generic definition appears

to emerge as we shall very shortly be able to see. Various
cdefinitions as seen through the spectacles of courts, authors
and statutes will now be examined in that order.

{a) HMeaning of a Confession

(i) Courts
~S a general rule courts of low do not find
it necessary to define the term confession;
the term 1s taken for granted tc mean an
acknumledgemenf of guilt. Even in the very
few isolated exceptions where an attempt is
made, courts are minded to deal with each one
of such cases on its own merits, and so they
do not deem it necesgsary to consider other

forme of a confession. A classic example of

this ccourred in a Hong Kong case of Wong Chin Kuail 1,

where the learned Chief Justice said:

"
¥
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"Oy confessicn I understand not
necessarily a full confession of guilt,
but any statement made which, being
relevant to the issue may be put in
evidence ageinst the’'person making it."

As appears from this passage, the reference
to "any statement made ..." makes it evident
that the issue pefore the court related to a
confession statement and consequently any
othar type of confessicn, for example,
confession by conduct, did not fall to be
considered.

Similarly, in an American case of State v Reinhart, 2,

Bean J., ocbserved:

"a confession in a leQal sense is

restricted ta an acknowledgement of guilt
made by a person after an offence has been
committed, and does not apply to a mere
cstatement or declaration of an independent
fact from which such guilt may be inferred.".

In @ South African case of Rex v Oecker, 3,

De Villiers, Ag.C.Jd., expressed himself as
follows:
"A confession is an unequivocal acknowledgement

of guilt, the eqguivalent of a plea of guilty

in a court of law eeeo”

However, in Pakala Narayana Swami v the Emperor, &4,

an effort was made by the Judicial Committee
of the Privy Council to define the word

confession in what may conveniently be termed
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a neutral form - neutral form because the
definition can conceivably apply to any kind
of confession. Pekola's case was an Indian
case which went on sppeal to the Judicial
Committee of the Privy Council. ODuring the
course of determining tﬁe appeal Lord Atkin,
who delivered the opinion of the court, sald:

"a confession must admit in terms the of fence
or at any rate substantially all the facts
which constitute the offence".

Authors

Like courts,-many authors take for granted the
definition of the word confession. It is,
therefore, not surprising that such definition

is very rare in text books cn the law of evidence.
This is what Roscoe, 5, says of a confession:

"In criminal law, confession generally means

an acknowledgement of guilt.".
Osbourne, 6, defines it to mean:

"an admission of guilt made to another by

@ person chearged with a crime",

According to Wigmore, 7, that outstanding
(American) professor of the law of evidence:
"A confession is an acknowledgement in express
words, by the accused in a criminal case,
of the truth or of some essential part of it".

Fitzjames Stephen, 8, defines a confession as -

"en admissicn made at any time by a person
charged with a crime stating, or suggesting
the inference, that he committed that crime.®
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Statutes

Once again, not many evidence acts contain
the cefinition of the term confession. As
yet there does not exist in Zambla & Criminal
Evidence Act. However, the Law Development
Commlssion of Zambia recently circulated, and
invited comments on, a draft bill entitled
"The Criminal Evidence Act, 1976"., By

clause 6(3) of the bill, a confession means -

"a statement in which the maker admits
comritting or being criminally implicated
in an offence with which he is or may be charged".

Section 27 (1) of the Evidence Act (Cap. 62) of
Nigeria and, to some extent, aectiﬁn 17 of the
Evidence Act (Cap. 11) of Srilanka, have

adopted Stephen's definition already referred to

ebove.

It would appear that the most accommodating
definition i1s one to be found in the Kenyan Evidence

Act (Cap. 80). By section 25 of that Act -

"A confession comprises words or canduct, or
e combination of words and conduct, from
which, whether taken alone or in conjunction
with other facts proved, an inference may
reasonably be drawn that the person making it
has committed an offence".

However, where there is a conflict betueen a text-
bouok definition and a statutory definition, the

statutory definition preveils,
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There are other definitions to which it is here ngt
necessary to draw attention. Happily, it may

be said that all the varying definitions are
substantially identical in character in that

they all have one striking feature in common,
narely, that they point to an acknowledgement of
quilt by a person who is or may be charged with

a crime. Tha generic definition that appears to
emerge may be stated thus:

"A confessicn is an acknowledgement of quilt
by a person who is or may be charged with

a crime."

Take, for example, the case of Edward Kunda v

the Pegple, 9, in which the accused was charged
with storebreaking. - The prosecution established
that the accused had been seen by a policeman an
the roof of the premises broken into. After a
chase, the accused was apprehended and in his
possession was found part of the stolen property.
It was stated that on arrest the accused had said:

"I admit the charge. I am the one who broke
into the store.®

The then Court of Appeal held - and this was
inevitable - that those words were in fact a
confession; the words were a confession because

they were (in the clearest terms possible) indicative
of an acknowledgement oflguilt. There were, of
course, certain features of that case with which

we are here not concerned.
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Nature of Confession

A5 we hazve just seen, a 'confesslion' is an acknouwledge-
ment of guilt by a person who is, or may be, charged

with a crime. It may be full on partial; 1t may be
extra-judicial, when made out of courty or judicial

when made in court in the due course of legal proceedings.
In order to render a confession admissible, it must be
shown by the prosecution to have been voluntarily made,

in the sense that it was not obteined from the accused

ty, fear of prejudice or hope of advantage exercised or
held out by a person in authority. See Per Lord Sumner

in Ibrahin v R, 10.

A point has already been made to the gffect that a
confession muy be made in more than one way. There are
three different ways in which a confession may be made;

it may be mude, firstly, orally; secondly, in writing

)

;v in somz other permanent or seml-permanent form; and,
thirdly, by ceonduct. Generally speaking, the form of

a confessicn is immaterial provided the substance of

it is given; hence failure to prove actual words used
will not exclude a confession though 1t may affect its
veight, 11,

(i) Oral Confessians

aAn oral confession is a voluntary acknowledgement
of guilt (by the maker) made by word of mouth to
znother persan - usually (but not necessarily)

a person in authority - uhich is not reduced to
writing. Rules of admissibility apply to an

aral confessicon in much the same way as they do
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to a confession mude in writing or in some other
permanent or seml-permanent form, 12. It has

been suld in England that 1f Sexton was ever an
authority that an gral cunf;ssion must be repeated

word for word, it was destroyed in R v Godinho, 11,

where 1t was held that failure to orove actual

words used merely goes to weight, not tc admissi-
0ility. In Zambia, however, superior courts have
exhibited a desire to have the actual words used

by an accused persun. Thus, in R v Kasengele

concashi, 13, Cox C.J., held, on review, that the
bare statement, "he admitted it" is naot evidentially
satisfactory, for it amounts to a construction being
placed upon the words of the persan making the
alleged cocnfession. In that cese, the so called
cenfession was narrated by three women who had
canfronted the accused with the offence of defile-
ment. In reply to the accucstiaon, the accused
uttered certain words which the three women shauid
have repeated in their evidence before the court

as cpposed to their interpretation of the words,
since it is for the court, not a witness, to decide
whether or not the actual words used emount to a

confession.

Similarly, in the case of The People v Lukas Chiwaula, 14,

Gardner J., as he then was, cbserved that -

“whatever evidence which purports to be a
confession is tendered toc the court, it is
most desiratle that the exact words used by
the accused should be given in evidence."

In 1572, *the Court of Appeal for Zemsia (the
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predecessor of what is now the Supreme Court of
Zambia) had occasion to assert a similar view.

This was done in Chisokola v The Peonle, 15,

where the court said:

"eee the police officer procecded to say, 'He
made a voluntary reply admitting the charge,!,
Here agein, this ccurt hag repeatedly sald
that this is not adequate where an accused
person is alleged to have made g statement,
The precise statement must be put in and not
a paraphrase or interpretation given verbally
by a witness,"

More recently (in 1976) the Supreme Court said in

David Biloya and Another, 16.

“Cne further most important irregularity was

the acceptance of evidence from a police witness
that the applicant admitted the charge. That

is not sufficient, Such evidence must be given

in detail and the words used by the accused

persons must be quoted verbatim by the interragating
officer,"

In spite of the preference on the part of Zambian

Superior Courts, to which reference has been made,

failure to prove actual words used does nevertheless,

go to weight only, not to admissibility, except perhaps

in the extreme case where he (i.e. witness) cannot

remember any of the words used by the accused, It

scmetimes happens that a person other than a police officer

is the first one to be at the scene of a crime, or to have an
early opportunity of being in contact with the offender. An
oral confession made to any such person is admissible provicdead

it is
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mace freely and voluntarily. Confessions of thisg
kind have, for instance, been made in the presence
and hearing of a village headman, 17; a kapasu

(i.e. a messenger) 18; a Chief, 19; etc.

Similarly, an accused's confesslon made to, or
overheard by, the police but which is not taped or
taken down in writing (Por example, where the circum~
etances are such that it is impracticasble for this

to be done) may be admissible in evidence.

Cral confessions - "verbals" as Celia Hamptan refers
to such statements in her book on Criminal Procedure
and Eviderce, 20, deserve to be treated by the court
vary gingerly indeed, Taylor sums up the position

well when he puts it thus :

"eees the evidence of 6ral confessions of guilt
ought to be received with great caution. For not
only does considerable danger of mistake erise

from the misapprehenson or malice of witnesses,

the misuse of words, the failure of the party to
express his own meaning, and the infirmity of
memory; but the zeal which generally prevails

to detect offenders, especlally in cases of
aggravated guilt, and the strong disposition which
is often displayed by persons engaged in pursuit

of evidence, to magnify slight grounds of suspicion
into sufficient proof - together with the charscter
of the witnesses, who are sometimes necessarily
called in cases of secret and atrocious crime =

all tend to impalr the value of this kind of evidence,

and sometimes lead to its rejectioneees” 21
Magcaulay, in his History of England, 22, expresses

this sentiment in forcible language when he states thate
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"Words may easily be misunderstood by an honest
man. They may easily be misconstrued by a knave.
Uhat was spoken metaphorically may be apprehended
literally. Uhat was spoken ludicrously may be
apprehended seriously. A'particle, a tense, a
mood, an emphasis, may make the whole difference

between guilt and innocence."

LConfessions made in writing or some other permanent

ur ceai-permanent form

Whenever & suspect or an accused gives an intimation
thit he wishes to make a confession (or any relevant
statement), he shculd be asked whether or not he wants
to write down himself what he wants to say; he may

say thot he is unable to write ar that he prefers the
persan before him to write it for him. If he chooses

to write down hls own statement, he should be allcwed

to do so without prompting, apart from merely indicating
to him what matters are material. Thereafter he should
be given an opportunity to read the statement and to
make corrections, if any, before signing it. The

person before whom the statement is made will then

bear witness by signing it.

The general rule is that any confessicn should, when-

ever possible, be taken down in writing ipsissima verba

(usually but not necessarily) by a person before whom
it is made. This should be done without prampting the
suthor or putting to him any guestions save those that
may be required to make the statement coherent,

intelligible and relevant to the material matters.
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The statement must then be read to, cor by, the
cuthor, certified by bim as having been ccrrectly
recorded, and signed by both the author and the
person before or by whom the statement is recorded,
as well s by a person, if any, witnessing it. If
there are any mistakes to be corrected, alterations
or/and additions to be made, all these matters should
be attended tc and the amendments initialled by the

persons aforesaid.

The foregoing is, generally speaking, the procedure
followed in Zambia by the police force. It is here
pertinent to refer toc the latest edition - the 1965
tEdition - of the Zambia Police Force Instructicns

(2 successor to the 1959 Northern Rhodesia Folice
Handbook) which clearly sets out the current practice.
The relevant aspects are to be found in sub-paragraphs
4L - 9 of paragraph 151 (omitting sub-paragraph 7)
uncder Part V of the "“Force Instructions". These para-
graphs (leaving out such portions as are not very
relevant) are as follows:

" 4, A statement taken from an accused person on
being charged, or a person who has been cautioned
though not charged, will be taken down in the
language used by him and his exact words must be
recortdRleceess

5. 'On completion of the stztement, the officer
recording it will ensure that it is read cver to
the person making it, in the language used by
him, and that he is given the opportunity of
reading it himself.
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6.(1) The words read cver and admitted to be

carrectly recorded will be added to the stutoement,

and the persons meking it will be reguested to aign
it, or, if he is illiterate, to affix hic rinht
thumb print to it ....

(ii) If the person making the statement is
illiterate, it will whenever possible be signed
by another pclice officer as a witness to the

affixing of the person's thumb print.

8. The persan making the statement will he
requested to initial or to affix his right thunb
print against every alteration and addition %o

the statement, and the officer taking the ctatenent

will also initial the alteratior or addition himself.

9. The statement will finally be sicned by the
officer who recorded it, and the officer will also

recard the date and time of his signuture. "
Fallure on the part of the police to obzerve the
ncrnol procedure may result in the rejection of the

accused's statement. Thus, in Lester and Howard v

Heginma, 23, a Malawian case that ended up in the

Federal Supreme Court in 1960, two appellants were

asked by the police to accompany them for guestioning.
The first appellant was not in custody, there being

no more than a general suspicion of him. For reasons
which the Appellate Court regarded as good and sufficient,
a statement that had been taken from the first appellant
was not read cver to, or signed by, him. At the

hearing of the appeal it was submitted that in those
circumstances the statement ocught not to have been

put in, but merely used to refresh the memory of the
afficer who had taken it. The Federal Supreme Court
presided over by Tredgold, F.C.C., Clayden, F.J. and

erzon, C.0., of the then Northern PDho-le-is {(Uhich

ot

<t
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fas, of course, now became Zasbia), agreed that the
cuntention wuc technically currect Lot felt thut the
etiniccion of the stutement had coused the wppollunt
nu prejuciee. slthough that was 2 Melowlan case,
the principle invelved wpplies'to Zambic alsc. In
cuszph Chunsa Thomsen v The Peaple, 24, the uccused,

)

why plecded not guilty to theft of a motor vehicle,

hid made o ctraight forwerd confescion to the pulice
after boing worned ond coutioned; the confrscian
was rocorded in o police notebook -~ in compliunce
with the wcoepted procedure. In thut confession

the wocused voluntarily cald

The agccuced was convicied end his appeal to the High
ol +
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G we shell cee latsr, a counfession is evidence only
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azuinst Its wuthor unless @ person impliceted in it
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implication adopts it <o as to meke it

ssion need not
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Lut interesting i1llustraticon of such type of cage

he found in 3 v Du~x Huxton, 25(a) which was
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decided Ln England in 2€26. The cassz is unusual in
the gzrnze that slthough the accused readily made g
cunfecsicn (not to & police officer sut to a civilian)

J"

scma2 time befecre the commencement of his trial, the
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effectivenégg or farce of that confessicn upon the
proceedings in the trial court was rendered futile
because it remained concealed throughout the proceedings
and only came to light when everything, including the

accused's execution, was all over.

In 1928 Isabella Kerr married Or. Ouck Ruxton. Or.
Auxton - a medical doctor - Las an excitable, jealous
and suspicicus husband, and usually asszulted Isabella
whom he believed to be consorting with other men. To
illustrate the extent to which he could go, the mere
sight of her dancing with, or even speaking to, another

man was enough tc throw him into paroxysms of fury.

Cne day in September 1935, Mrs. Ruxton made a perfectly
innocent outing using her husband's car. She returned
late in the evening. To Dr. Ruxton's mind, the outing
was yet snother manifestation of infidelity aon the

port of Mrs. Ruxton. He killed Mrs. Ruxton and, in’
order to ensure the sheence of the only eye witness -
their nursemold - he killed her too. The two bodies
were then cut into small pieces with surgical skill,
parcelled up and depusited some 100 miles away from

the gcene of the crime.

Rt his trial Dr. Ruxton was defended by leading
Counsel Mr. Norman Birkett, K.C. (as he then was).
The accused, who had made no confession to the police,
cr to anyone in authority, was convicted of murdering

Mrs. Ruxton on overwhelming circumstantial evidence
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and sentenced tc death. There was an appeal to the

Court of Criminal Hppeal, but this was dismissed.

At ome time in England it was commen practice at the
Coraoner's inguest on the body of the executed
criminal for the prison governor to reveal, usually
in response to a juror's guestion, whether the can-
demned person had made any last minute confession af
cuilt, There had, however, been a Home Office
ingtruction against this practice, and for many years
past, such a confession, if made, was withheld fraom
publicity. A considerable sensation was therefore
caused when, bn the Sunday following the execution of
Dr. Ruxton, the News of the QOrld published a signed
confession by Dr. Ruxton in his own handwriting to the
effect that he had kiiled both his wife and the maid.

The confession was written in the following terms:

" Lancaster

14.10.35.
I killed Mrs. Ruxton in a fit of temper because
I thought she had been with a man. I was mad
et the time. Mary Rogerson was present at £he
time. I had to kill her. ,
B. Ruxten "25(b)

This document was written on the next day after DOr.
Ruxton's arrest. What had happened was that immediately
prior to his arrest, Dr. Ruxton had been visited in

his surgery by a News of the World representative, who

again saw him after he had been tazken into custody. On
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that second visit, Dr. Ruxton handed to the
representative a sealed envelope, saying to him:
"Take greot care of this. They have churged ne
with murder, and I, in turn, charge you to
place this envelope in éafety and securlty.
On no account must 1t be opened until my death;

if to dle I am. If I am acguitted - and I think

I must be acguitted - you will give it back toc me.”
Let it be said at once that Dr. Ruxton did this without
the knowledge of Mr. Birkett vho remained ignorant of
the existence of the confession until after it had been
publiched in the press. Although it is prooable that
Dr. Ruxton was influenced by financial considerations,

the practice is cne that ought to be deprecated.

In Zambia, as in many cther common law countries, a
confession which is tape-recorded is acdmissible in
gvidence. A recent exagmple of this is to he found

in zn unreported case of Roy Muloglo v The People, 26.

In that case, the accused appeared befcre the Cenior
Resident Magistrate's Court, Ndola, on two counts -
one of conspiracy and the other of Corrupt Practices.
that follcws hereinafter relates only to the second
ccunt - Corrupt Practices - about uwhich conviction
was upheld on appeal to the High Court. Prior to his
convicticn, the accused was employed by the Judicial
Department for about five years, as Deputy Assistant
Registrar, a post commonly referred to as Judge's
Marshzl. |
During /April 4975, the accused approcached Elizabeth

Muzle, the st prosecution witness, whose brather
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was in prison on a cherge of nggravated Robbery.

Tho accused then told Elizabeth thot on payment oV
1K1,0uUC, be could do something to alleviate her

bruther's predicement by remcving from the relevunt

case record, certaoin moteriul statements. After thot
£lizabeth narrated the story to the Gth prosecution
witness, Orian Kacwa Nkonde, who happened to be hoo

boy friend. News sbout this was leaked to the police.
~ithuout the accused's knowledge the ﬁoliée gecrebly
arranged with Elizabeth and Grion that money be sold

ta the usccused in Orian's house on a particular duy

and at o particular time. On the appuinted day, ©

tzpe recorder was set in OBrian's lounge - the police
tzking cover in an adjoining ruom. The accused then
camn into the house gnd was scon engueged in @ conver-
sation with Brian who wes collubuorsting with the polico.
The conversution - incriminating on the part of the
accused - was tape-recorded. In the meantime the

amcunt payable had been bargeined for and finally
reduced from K41,000 to ¥500. The accused was preposed
to accept K200 cesh as part payment since Orian hod

told him he could not afford to pay at once the full
sum. Orian counted the K200 composed of K20 nctes and
then handed that sum to the accused; the accused placed
it into the inside right pocket of hisg jacket. At the
sight of the police shortly afterwards, tﬁe accused

who already knew ane of them, tocok to his heels and in

the course of his flight he succeeded in digposing of
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the money that bud been handed to hin o Few wdinude,
previcusly. «wfter chase, the accuced was apprehonded
and although he denied the charge he was convicted,
principally because of thé conclusive neture of the
tape-recorded confessicnﬂ His appeal to the Hich Court,

as indicuted, wes dismissed.

Canfessiony by Conduct

This is conduct from which guilt may be inferred. Tho
conduct maoy be active or passive. Active conduct
includes actions and demeanour, while posssive conduct
includes silence and some cther forms aof cmissiaon. Juth

kinds of corduct will now be exanined,

[#]

~nctive conduct reletes to such things es the running
away of an accused persoun after the commission of G

crime; the conceaslment of the fruits of a crirc or

-

=0

things uced in its commission, und eny curicus behaviour
{other thun the silence) of the wccused when roference

to the cubject is made in hig yresence,
J P

Cver tuu centuries ago, fur example, the English conuen
law regurcded flight sa strong a presumgtion of guilt
that in caces of treason and felony 1t carried, in
additiun fto any other form of punishment, the forfeiturc
of the wccused's goods. 27. This aspect of the cemnon

luw wes, of course, later abolished by statute. ZC.

In this country the traditional (or customary) court

system universally regarded the running away of o
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evidence In proof of his ouilié. This would vl -



- 19 -

for instance, if a person carrying dead game and
walking away from a nearby game pit trap belonging to
someone else and there being clear indications that
the game had just been removed'from the pit trap,
dropped the game and fled at the sight of a person

or on being greeted or asked how he had come by the
game. In those circumstances the running away
inescapably signified guilt conscience as to the
commission of the offence of theft and the culprit

was adjuded accordingly.

Fpart from the Local Courts in Zambia, flight
after the commission of an offence, as we have

just observed in Mulolo's case, 26, still plays a

relevant part in determining whether or not the fleeing
person is guilty of the offence charged. In an un-

reported case of Lawrence Kabwe v The People, 29,

the trial court, on a charge of defilement of a girl
aged twelve, accepted the prosecution evidence which
alleged that the accused had been found by a watchman

flagrante delicto and that as soon as the watchman

appeared on the scene both the accused and the prosecutrix
Tran away but were caught after a whistle had been

blown. On the prosecutrix being medically examined

semen was found on her. The running away on the part

of the accused was, in the circumstances of the case,
regarded by the trial court as a manifestation 5

of gq}lt. The accused was canvicted as charged.
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In Novenber 1975, the Supreme Court of Zambla heard and

determined an oppeal in the case of Elulia Cholo andd

hnuther v The People, 30. In the presence of her slster

the complainant was relieved, at a bus stop, uf her noney
(i.e. K200) by two confidence tricésters - the oppellunta.
Eight deys later, the complainant gnd the sluter sow both
"appellants near a taxi rank whereupon one of thon covored
his face with 2 piece of newspoper while the other looled
awaye As the women approached the upprllonts, they (the
appellants) got up and walked in different dircctiuns.
cene woman followed the first wppellunt and the other
follcwed the second. Jut as they did so both uppellants
increased their tempo by walking fust. Assistonce was
sought and the appellants were upprehended cnd charged
uwith theft from the person of the complalnunt. At their
trial baoth appellunts conceaed their precence ot the taxd
rank, but denled having behaved curiously as alleged by
the prosecution. The prosecution evidence wos believed
and they were convicted, COn appeal to the Supreme Court,
their leerned counsel submitted that the trial court had
not fully considered that there could have been an honest
micstuke rmade in regard to the identity of the appellants.
ut the Cuprame Court held that that issue had, in fact,
been considered by the trial court and ruled out. It then
said that -

"The conduct of the appellants on the identifying
occusion, bearing in mind their denials in regard
t9 that conduct which was nct believed, fully
entitled a magistrate to express himself to be

satisfied that the identification by the complainant
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could safely be relied on; the complainant hed
ocpportunity not cnly to ghserve the appellants

but also to spesk to both of them in the course af
the commission of the offence."

That appeal was dismissed. .

Mabuohe Muhay Silumesi v The People (31) is a more recent

[N

ecicicn of the Supreme Court. ‘It is an acgravated robbery
cuse in which the appellant, on arrival at a bus stop in
“loengu, was asked by two youngmen, one of whom being the
appellant, to go with them to Maramba Harbour. He agreed.
He was able to see both of them clearly as they went past
coma arightly 1it shops. As the Jjourney progressed the
appellant's compansion threatened the cocmplainant with a
knife and demanded meney. The complainant dropped his suit-
Case containing clothes end blankets. The maotter was at
once reported to the police. At about 0600 hours on the
following day, the complainant visited Maramba Hartour and
there saw the appellant and recognised him as one of the two
azcollants. Un seeing the complainant the appellant immed-
iately ran sway but as hard luck would have it he fell gver
@ cence and was apprehended. At the time of his apprehension
the appellant was wearing a spotted shirt and carrying’a
pelr of shoes which items were identified by the complainant
s part of his missing property. The court found that the
conplainant's suitcase, together with its contents, had been
taken by the appellant and that both assailants had acted

in concert. The evidence against the appellant was over-
whelming and 0 he lost his appeal. In this case the

appellant's conduct at the harbour was not that of an innocent

g
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It has earlier on been said that active conduct tncludes
concealnent of the fruits of a crime cor thingguund in 1ty
comaission. This aspect merits a brief discussion. Cuupﬂnl~
ment is of two kinds, viz., innocent safe-kecping und dis-
honest safe-keeping. ULe are here, of courge, cuncerned

with dishonest safe-keeping.

“ome time ago, a large sum of money disappeared from a
corpany. Une of a number of persons suspected to have
stuolen the money was eventually traced, apprehended and
charged with theft by servant. In spite of being subjected
to rigorous interrcgation the accused remained tight-lipped.
The police then zpproached the accused's wife who, epparently
after being visited on two or three occasions, gave them a
iead as a result of which a ZGO‘pound bag of mealie meal

ues examined and concealed in it was found a lot of currency
notes. Uhen the police told the accused cf their discovery

he immediately made @ confession. The case is unreported.

In HMusings Jean Pierre v The People, 32, the appellant

was convicted of aggravated robbery it being alleged that
whilst in the company of four other peresons unknown and
while armed with firearms they broke intoc a house and
stole a large guantity of goods, and as they did so they
threatened viclence to a servant of the householder. The
appzllant was convicted. Dismissing his appeal against
convictien the Supreme Court observed:

“The cther item of evidence of some significance

was that in the eppellant's room a revolver was
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Tound hidden in a bag of mealie meal. It must be

sold at once thut there was no evidence to show that
the revolver was one of the firearms carried by the
assailants on the night of the roobery, but its cﬁn-
ceaclment and 1ts pussession when added to the other
evidence to which we have referred represents an
additional piece of evidence which a court is entitled
to take into account. It must be stressed, however,
that stunding alone the Finding of the firearm would
not have been sufficient to connect the sppellant with
the offence. "

t is evicent that had that revolver been ocne of the firearms
carried by the assallants at the material time, the discovery

of its concealment in the bag of mealie-meal, in the appellantts

rcomn, would have provided the necessary nexus.
H

A curicus illustraticn is to be found in the case of

Jdoin Mubaonca anc -snother v The Peaple, 33, doth accused

were charged with aggravatéd robbery involving asbout K70.00

in cush. The evidence upon which they were convicted revealed
thit they had ettascked the complainant in a toilet at a market
plice und had relieved him of the cash he had in his possession.
The cemplainant shouted for assistance and the accused were
caught and conveyed to a police station where they were charged.
when asked by the police if they had any mcney on their persons
they replied they had none. They were then searched and a sum
of K20.06 comprising two K40.00 notes and six ngwee was found
concealed between the buttocks of one accused and Kb4.20 was
found in the pocket of another!'s underpants. A small sum of
money was recovered by a witness from the toilet immediately
after the commission of the crime. It is cbvious that the
rest(of the money must Have been dropped or in scmz way been
cicpeooed of by th2 sccused who were virtually caught redhandzd.

Tho *"rial coart found that that was '"not o netural way and



nanner of carrying maoney", and that the money in
fact belonged to the complainant. COn the evidence

presented to the trial court, conviction was incvitable.

Oefure passinn on to passive conduct, reference will
p ’

be made to Rex v Haggerty and Cthers, 34, which was

an English case in which remarkable marks of enction
signifying guilty conscience manifested themselves.

<hen a police officer spake to the accused in conneoction
with a murder committed four years previously, he
immediately turned pale and would have fainted had

vater not been administered to him.

This now brings us te passive conduct, such as silence
in the face of an oral accusaticn or failure to reply
tc a written .allegation which may amcunt tc an implied

atdmission of the truth of the matter asserted.

In the 10th edition of Phillips and Arnold on the Law
of tvidence published in 1652, 35, the law on the
subject was stated as follows :

"In sume cases, i1t is allowable to noive evidence
of written or verbal statements made, oar of facts
cune, by others, and then to show the party who
hezrd or read the statements, or saw the acts done,
was affected by them - for the purpose of using

his cenduct, exgressions or demeancur as evidence
agcinst him by way of admission. The evidence in
such cases is altogether presumptive in its quality
and character .... This species of evidence is

very commonly used in criminal cases, although it
appears to be somewhat inconsistent to hold, that
the prisoner's silence g@n hearing an accusation is
evidence agsinst him, when hic denial of the choron

upen such an occasion would not be svidence for hin.®
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Forty years later, Cave J., said inR v Mitchell, 26:

"Undoubtedly, when persons are speaking on even
terms and a charge is made, and the person charged
Suys nothing, and expresses no indignation und does
nothing to repel the charge,; that is scme evidence

to show that he admits the charge to be true."
The camment of Professor Sir Rupbert Cross on the chove

guotation is that it states "a broad principle of common
sense®. 37. UWith this comment the Court of Appeal agreed

in 8 v Chendler, 28, to which we shall return in a moment.

The historicul exposition on the matter would not be complete

without reference being made to R v Christie, 39, in which

Lord «#tkinson expressed himself as follows:

i

Teessthie rule of law undoubtedly is that a statement

made in the presence of an accused perscn, even upon

an occasion which should be expected reasanably to coll
for some explanation er denial from him, is nut evidence
against him of the facts stated, save suo far as he accepts
the statement, so as to make it in effect his own ...,

He may accept the statement by word or conduct, actian

or demeancur, and it is the function of the Jury which
tries the case to determine whether bis words, action,
conduct, or demeanour at the time when a statement was
made amounts to an acceptance of 1t in whole or in part.
It by no means follows, I think, that a mere denial by
the accused of the facts mentioned in the statement
necessarily renders the statement inadmissible, becguse
he may deny the statement in such @ manner and under

such circumstances as may lead a jury toc disbelieve

him and constitute evidence from which an acknowledgement
of guilt may be inferred by them."

Howaver, the mere fact that a person, having been charged with
an cffence and given a formal caution, declines to say anything

does not necessarily constitute evidence of a prima facie

ct

neture tending to prove his guilt. That this is so
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iz 1llustrated by R v Chendler, 20, Thut was o case in

which the uppellunt had been charged and convicted of
conoplracy to defroud. At his trial evidence was-given
by @ Detective Jergeant regarding an interview at a police
stution at which the sergeant wsked the appellont certoin
gqucstions in the presence and heuring of his (the
sppellant's) solicitor. He tegtified thaot in answer to
une question the appellunt stoted he was “not prepered

to soy anything”, und to others he sald: "No comment s",
or "Don't wich to comrent.". He was then cautioned, thre
guecstioning continued, und the appellant unuwered suae
guecstions und refused to moke any comrent when asked
others. In summing-up the Judge sald:

"Where a isun has been cuutioned and thereafter renaing
silent that is ubculutely within his right ard he
cannot Le advercely criticiced for so doing, because
he accepts that part of the invitation in the caution
to remain silent. Even if he is not coutioned it is
part of what is known &5 bis comnon low right to
decline tu answer questiuns. In those circumstances
you must ask yaurselves whether he did so in the
knowledge that he wes exercising his common law right
to remuin silent or whether he remuined silent Secause
he might have thought that if he had answered, he
weuld in some wuy incriminate himself.®

Th= uppellunt was convicted but he appealed on the grourd
that the judge had misdirected the jury. Delivering the
Judgment of the court Lawtcn L.J. said at page 538

"The law has lcng accepted that an accused person

is not bound to incriminate himself but it does

not follow that a failure to answer an accusatian

or a question when an answer could reasonably be
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oxpeotod nay not provide some evidence in support
of uwn uzscusction.  UWhether it does will depend
urun the eclrousstunces";

and ot page SU4 he cuntlnued:

-

Jhen the Sudee'c conments are ccamined uguinst the

principsles initicted in both | .w ing v iitohell, 36,

sitie, 29, we wre of the uninlon that

i3
.
3
-
3
-
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st the detective sergeunt vore speuking

un eguul teorms since the furmer had his suliclter present
to Jive hin zny wdvice he might bave wanted ond ta

n ss to what had been cuid. Ue do

rzt ceocept that o police officer wluays hus an

Livantuoe cver scmeonz he is guestioning.  tveryihing
depende wpen the oircunctances ~oyoung det
guooticninmg o lucal dignmoetury in the ocoerse of en

inguiry inte wlles

l!'ﬂ

guvarnment corTupticon may

1
soowery auch ot o disadvent:
th t

queostivned wez Justified provided the Jury's attentiaon

wus directed to the right issue, which was whether

0
e
[}
£
g

nobtunces the defendant's silence ahounted
te own senepbtunct by him of whet the detective sergeant
oide IV he sccepted what had bzen sald, then
T nowt gquostion chould hove besn chether guilt.
covnid roecsonualy be inferred from what he had epted.
o

aCC
To cucorst, s the Judge did, that the defendant's
T

W2 e . N PR 4
silonoce could D

2

dicate guilt wus to short-circuit

o

the intellectual process which is to be fallcued.®
It wau held thot the judge's comments were not Justified
and could hove led the Jury to a wrong conclusion and

the conv icticn was therefore guashead.
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Luring the szcocond half of 1976, the Judicial Committee
of the Frivy Council beard and determined an appeal

in Farkes v The Luean, 4O, The appeal was against g

d¢ismissaul of the Court of Appeal of Jumaicas of an

appeal againgt conviction on ; charge of murder. The
appellunt and the deceased, a, young woman, lived in
separate rooms of a house cwned by the deceased's

mether, Mrs. Graham, who herself lived in an adjoining
house. .\t the appellunt's trial Mrs. Graoham testified
how, one morning, she had found her daughter bleeding
from two stab wounds from which she died three days
later. Acting on what her daughter told her she
proceeded to the appellant who had a closed knife in

his hand. She accused him of having stabbed her daughter,
by saying to him, "Mha§ she d¢o you - why you stab her7".
The appellant made nu reply. She repeated the accusaticn
but tho appellant still made no reply. Mrs. Graham

then boxed him tuwice and seized him by the waist band

of his trousers and threatened to keep him there until
the police came. At this point the appellant opened

the knife and Mrs. Graham szw blood stains on its blade.
The appellant aimed to strike Mrs. Graham with the knife
and when she raised her arm tc defend herself her finger

was cut necessitating five stitches.

The appellant who called no witnesses made an unNsWworn
stotement in which he explained, inter alla, that he had

said nothing in reply to Mrs. Graham's accusation because
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he did not know what she was speaking about.

It wus zrgued both in the Jamaican Court of hppeal und
in the Judicial Committee of the Privy Council that the
tricl Judpe had fallen into error by directing the jury
thot Failure on the part of the appellant to reply to
liro. Groham's cecusation that he had stabbed ner
daughter, cuupled with his behaviour fmmediotely cfter
the ceousolion hud been made, were matters from which
the jury could infer that he hod accepted the truth of
tie ccoucutlion. Cited in support of that argument was

the Tollouwing passage from the cuse of Holl v Heoina, 41,

"It is a cleur end widely knuwn principle of the
conmon low in Juraica, as in Onglund, that a percon
ic entitled to refrain from crswering a guestion
put tg him for the purpose of diccovering whether
he hus conmitted a criminal offence. \forticri he .

L

is uncer no obligaticn to comment when he is informed
e

thut corecne else hes wcocused him cof an offence. It
miwy we thut in very exceptionsl circumstances an

inTerence may be drawn from a failure to give an

3

N or a disclaimer, but in their Lordship's
view gilence alune, on being informed by a police
that someone else hus mode an accusation
wyulmet him cannot give rise to an inference that
the person to whom this information is communicated

ctocepis the truth of the accusaticn.
Vosl's ouse was gne in which @ police afficer communi-
cutzd on cocusation to the accused who was aware of

the cfficer's invalvement in the investigation of a



nfter guoting from a speech of Lord Atkinscn in

R v Bhrictie, 39, Lord Dipleck, who delivered the

gpinion uf the court in Parkes' case, 40, scid

“In the instunt case there is no guesticn of en
uccusation Leing made by or in the presence of

a police officer cor any other person in authority
or cherged with the investigaticn of the crime.

It was u sponteneous charge mede by a mother about
an injury done to her dsughter. In circumstances
such oo these, their Lordships agres with the
Cuurt of /ppeal of Jamalca that the direction

civen by Cuve J. in R v Mitchell, 26, (to which

thoelr Lordships have supplied the emphasis) is

appliceble
'Mow the whole cdmissibility of stutements of
thic kind rests upon the consideretion that
if a charge is made against o person in that
person's precence, it is reasunuble to expect
that he or she will immediately deny it and
that the abzence of such a deniul is sor
evidence of an admission on the part of the
percon charged, and of the truth of the cha

Undouttedly, when persons are spesking on even

terms, wnd a charge is made, and the person
churged says nathing, and expresses ng indignation

and does nothing to repel the chargz, that is some
evidence to show that he admits the charge to be
true.t .

Here lMrs. Greham and the sppellent were speaking on

even terms. Furthermcre, as Smith C2. pointed out

to the jury, the appellant's reacticn tc the twice

repeated accusation was not one of mere silence. He

drew a knife and attempted to stab Mrs. Graham in

order to escape when she threatened to detain him

while the police were sent for.



In their Lordships' view, Smith CJ. was perfectly
entitled to instruct the jury that the appellant's
reaction to the accusation, including his silence,
were mabtters which they could take intu account
along with other evidence in deciding whather the
aipellant in fact cammitted the act with which he

wus charged.™
fFor these reascns their Lordshiﬁs advised Her Majesty

thut the cppeal be dismissed.

Hall's cuse, 20, and Christie's case, 36, were, inter

alia, guoted with approval by the Supreme Court of Zambla

when it decided, in 1973, the case of All and Another v

The People, L2, There the appellants were convicted of
ctcaling a motor vehicle. The appéal against the first
appellant was dismissed because‘the evidence against him
was cverwhelming. As regards the second appellant the
cnly evidence against hi& rested on on identification
mzde in court at their trial supported by his silence

in the face of a ctatement implicating him allecged to
hove been made in his presence by the first cppellant.

A police officer who had been engaged in investigating
the case guve evidence that when the first appellant made
a ctutument in the presencé of the second appellant
accusing him of having been the driver, at the material
time, of the stolen vehicle, the second appellant made
no reply. uwhen the police officer's note book was
praduced, however, it transpired that there was nothing

whatever in it about the second appellant.
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Placing reliance upon Hall's case, 38, the Supreme

Court held that even if the statement had been made as
alleged, the second appellant's silence in the circum-
stances of that case could not be held to support

another witness's evidence of the second eppellant's
identification since there was "nmothing in the record

to suggest that the second appellant accepted the alleqgation
of the first appellant by any positive conduct, action or
demeanour". Allowing'the appeal of the second appellant

the court said:

"As in Hall's case, 38, all that is relied on is
his mere silence. The learned judge erred in drawing
an adverse inference from this silence.”

In paragraphs 28 and 30 of their Eleventh Report, the

Criminal Law Revision Committée (Cmnd. 4991) of England
"propose to restrict greatly the so-called right 'of
silence' enjoyed by suspects when interrogated by
the Police .... By the right 'of silence' we mean
the rule that if the suspect when being interrogated
omits to mention some fact which would exculpate him,
but keeps this back until the trial, the court or
jury may naot infer that his evidence on this issue
at the trial is true... "

Conduct (in the context in which we are using the ward)
is invariably a manifestation of fear. Human. beings are
differently constituted as regards moral courage and

fear may sometimes spring from causes unrelated to guilty
conscience. For instance, a suspect accused of stealing
an article from a supermarket may find it necessary to

seek safety by flight for fear that if he does not run
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away he might be subjected to physical violence at the hands
of an instant justice mob. In his summing-up to the Jjury
upon the trial of Professor Webster for murder, Chief Justice

Shaw of Massauchussets said:

"Such are the various temperaments of men, and so rare the
occurrence of the sudden arrest of a person upon the charge
of a crime so henious, that who of us can say how innocent
T guilty man ought or would be likely to act? or that he
was too much or too little moved for an innocent man? Have
you any pxperience that an innocent man, stunned under the
mere imputation of such a charge, will always appear calm
and collected? or that a guilty man, who by knouwledge of his
danger might be somewhat braced up for the consequences,

would always appear agitated or the reverse." 43,
In the light of what we have observed, ‘it can be said that whether
fear proceeds from the conscience of gdilt or from the apprehension
of undeserved embarrassment (or-disgrace) and from deficiency of
moral courage, is a question of fact depending upon the circum-
stances of each individual case.
It is,therefore, respectfully submitted that the Eleventh Report
of the Criminal Law Revision Committee of England goes too far.
If an accused has the right to maintain silence at his trial,
when the time to speak has come, and Counsel may not and Judges
seldom comment on such silence,then it seems generally illogical
to draw any inference of guilt from his silence before the t:ial.
An inference may well be drawn from silence in the face of, say,
accusations from another on level terms, see for instance,

Parkes case, 40; to draw any inference of guilt from silence in

the face of police interrogation, however, conflicts with the

cancept of the burden of proof in a criminal trial.
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Effect of o Confesslon

A confession duly made and satisfactorily proved is, in general,

sufficient to warrant a conviction. 44. In Rex v Worwickshall, 45,

it was said that a voluntary confession of guilt, if it be full,
consistent, end probable, is Jjustly regarded as evidence of the
highest and most satisfactory nature. And, in R_v Baldry, 46,
Erle, J. put it thus:

"lihen a confession is well proved it is the beat evidence
that can be produced, "

The principle upon which confessions are received in evidence is
that on account of self-interest, the main spring of human conduct,
a person of sound mind will not make a statement agzinst his
interest unless he believes it to be true. 47. Therefore, what a
perscn admits against himself is presumed to be true. Taylor

observes that -

"All reflecting men are now generally agreed that, deliberate
and voluntary confessions of gquilt, if clearly proved, are
anong the most effectual proofs in the law, their value
depending on the sound presumption that a rational being
will not make admissions prejudicial to his interest and

safety, unless when urged by the prnmptings of truth and
conscience." 48.

In the case of Mwape v The beople, L9., the appellant had been

-

convicted of aggravatad robbery. The prosecution evidence, which
was accepted by the trial court, conclusively established that a
shop had been brcken into and a large sum of money as well as
merchandise stolen therefrom. A night watchman on guard duties
at the shop was assaulted by assailants, stabbed, tied up and

carried some distance away from the shop and there laid “"face
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down in the mud". Another witness was also tied up and laid

next to the watchman. The incident occurred at night and both
witnesses were unable to observe who the assailants were, wilth the
result that they could never identify them. Although there was
ample independent testimony to show thap the crime charged had
been committed, it was necessary, as it is in every criminal case,
to prove that the crime had been committed either by the accused
alone or by him together with other persons, known or unknown, if
a conviction was to be secured. It turned out that the only fatal
evidence against the accused was his own written confession which
was satisfactorily proved and therefore properly admitted in
evicence. The confession was long and detailed; in it the
accused revealed how the raid on the shop had been planned

and executed and how, at the end of the raid, he had driven to

a distant Sub-B8oma, 50., in a geéauay motor vehicle that carried
not only the accused's confederates but also the stolen property.
He was convicted as charged, but on appeal the Supreme Court
recuced the charge against him to one of store~-breaking and thefs.
In that case it was as clear as daylight that in the absence of
the confession there could have been nothing upon which to found

the conviction against the accused. In R v Abrahanm Erumesi, 51,

a Nigerian case, the accused was charged with murdering a woman.
He had made a statement to the police confessing the commission
of the crime, but beyond this there was very little else known
by the Frosecution of’the facts and circumstances shrrounding
the death of the deceased. Since there were other circumstances
which showed beyond any reasonable doubt that a criminal act

had been committed by someone and as the accused's confession
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wes fully consistent and probable it was held thot he could be

convicted on such a confessiaon,

Houwever, where there is no other evidence than the confecsion of

the uccused that the offence charged has been committed by comeconce,
that is to say, some other independent evidence of the corpus
delicti, such confecssion, in the absence of evidence of confirmatory

nature, ic not generally sufficient to justify a conviction for the

of fence of murder (manslaughter or bigamy) 52.

Courts are usually reluctant to accept and record a plea of guilty

on churces for grave crime, and will generally advise the prisoner

ct
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act it and to plead not guilty. 53. But where the priscner

efuces t
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withdraw his confession, something that is very rare,
there is no alternative but to accept it, even in the case of
murder. s to procedure on a plea of guilty to murder, see

R v Vent, 5&4.

In Zoliaria v The King, 5%, the learned Defence Counsel, as well

as the learned trial Judge, advised the accused not to plead
guilty tc tha charge of murder. In spite of that advice, houwever,
the gczused pleaded gulilty and made a long confession to the court
vhich, accenting the plea, convicted him, without further
evidence. The Court of Appesl for what was then Rhodesia and
Nyasaland (uhich later became a Federation) held that while

under English law it is proper to accept such a plea, it is
decirable here that the courts should let the praosecution lead
evidence pointing clearly and unequivocally to the accused's

guilt in a murder case, however clear the plea. The question

whether a confession requires corroboration will be discussed
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later (in Chapter IV).

It is a fundamental rule of evidence that a confession (or
statement) made by one defendant is evidence against himself;
it is not, generally, evidence agalnst’ a co-defendant unless
the co-defendant either expressly or by implication adopts the
confession (or the statement) and theréby makes it his own. 56.
This subject will be examined in greater detail in the next

chapter.

Whereas a confession made by a defendant is received in
evidence upon the rebuttable presumption that a person will
not make an untrue statement against his own interests, no
such presumption arises in respect of a statement made in his
oun favour, otherwise it would be a simple matter for him to
fabricete his defence in advancg and then make a statement to

reinforce such defence.

Rlthough a conviction can be based on a8 confession, the degree

of credit due to confessions must be estimated according to

the particular circumstances of each case. Therefore, the fact
that a confession has been admitted in evidence does not preclude
the court from estimating what weight it will put on such
confession; all the circumstances of the case must be taken

into consideration.

Historical Chbservations

Prior to the exportation of the English law to Zeambia the
inhabitants of the country had their own methods of administering

criminal justice.‘ Confessions were an important aspect of the



system. There was no discrimination between voluntery aond
involuntary confessions and so, a&s long as there was an

acknowledgement of guilt on the part of a defendant, 1t was

not necessary to inguire how this had come about. More often
than not fear had a free rein over suspects and defendants
alike, and in that way confessions Qere made. For example,

a person who steals green maize from ancther's field or steals
game from another's game trap would, scon or scmetime after

an announcement is made about the theft, confess his guilt

for fear of catching a disease or of exposing himself and his
family to unnecessary hardship, through witcheraft. In serious
cases, such ashomicide, a defendant would be cbliged to drink

a concoction of a semi-pocisonous or fully poisonour substance.
Survival, normally through vumiting; was regarded as a mani-
festation of innocence, whereas failure to survive amounted to
a confession, an automatic conviction and the resultant capital
punishment. In the light of such measures it is not surprising
that indulgence in criminal activities was not commonplace.
Invariably flight was construed to mean guilty conscience.
Flight might occur, for instance, if at a beer party or some
such occasion an aggrieved person who is dancing armed with a
spear, a firearm, etc., indicates that he knows the one who has
committed a crime against him and that he would now harm or
even kill such person; if a person runs away from the gathering,
the fleeing person would be regarded as the culprit. In those
days it was inconceivable to suppose that an innocent person
would flee in the face of an accusation that he had committed

a crimé. This notion still lingers on although, of course,
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it does not necessarily follow that a fleeing person is
the real culprit, for he might be running away from an inctant
Justice mob which 1s falsely accusing him of having committed

a crime.

»

In Englend too, during the earliest stage of the use of
confessions in criminal cases, there was no restriction upon

the reception in evidence of confessions. In those days coercicn,

physical or moral, was cpparently tolerated.

Thefe is the horrific history of the infamous Star Ehambcr,(
thz existence of trial by combat, by fire, and even by the
boiling water method. Such methods were alsc apparently used
elseunere cn the continent of Europe, for example, during the

Spanish Ingquisition.

Nokes gives us a glimpse of the history of the rule anuinst
forced counfessions as we read the following passage. 57.

“Few subjects in the law of evidence present a more perplexing
inconsistency than the emergence of the rule of forced
confessicns.  In the early fourteenth century the VFing's
Justices heard evidence as to whether a confession was
extorted; but about the same time torture was approved to
compel a recalcitrant priscner to submit to trial by jury
and was practiced for this purpose until the eighteenth
century. Many years earlier Sir Thomas Smith and Sir Edward
Coke were boasting that torture to induce confessions was
unknown to the law. Houwever, this was a prevarication. It
is true that statutes on treesson in the sixteenth century
permitted a conviction un a confession only if it were given
willingly without violence; but this would sugnest that saome

confessions were extorted; and when he wrote, Coke well knew
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thut the Council authorised torture for extracting
infermation. Nevertheless, this boust does seem to huve

been true in relution ta confessions in ordinary cases.

isguin wbile Justices of the Peuce were interruguting
suspectec perscns throughout the seventeenth century, there
was growing up the rule, possibly as o reuction against
the prerogative of torture before 1640, that wn accused
person need not answer incriminsting questions in court.
Yet during the same periocd confessions on examination by
Justices were admissible in evidence, apparently without
any considerution whether they were induced by chou of

autherity, intimidation or even less reputuble means. "
Ln the other hand, Jordine, 58, tells us that up to chout the
middle of the 1600s at least, the use of torture to extract
confessions was common and that the confessicns so shtained
were employed evidentially without scruple. He further inforns
us that the last instance of torture in England of which he can

find any trace, occurred in the year 1640.

In B v Baldry, 46, decided in the middle of the eilghteenth century,
the court discussed at some length the policy of the confession
ruie and reviewcd all the leading previous cases. Parke g,
pointed out that -

"In order to render a confession admissible in evidence it
mucst be perfectly voluntary; and there is no doubt that
eny inducement in the nature of compromise or of a threat

held cut by a person in authority vitietes a confescion®.

Fortyone years later, Cave J. said in R v Thompéon, 59,

"By the law of England to be admissible a confecsion nust be
free and voluntary. If it proceeds from remarse and 2
desire to make reparatiocn for the crime it is admisscihle.
If it flows from hope or fear extorted by a perscn in
authority, it is inadmissible.”

2 v Laldry, 46, cited with approval by the Frivy Cooncil in

Rowv Isrghin, 40.
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CHARPTER TI,

METHEDS 05 CORUCYTNG A CUUFESSTUN

Accused
SALACA-LTARY

In the ordinary course of things a confession is made by

the accused himself, not by a third party, in tiat basically,
8s w2 have bein able to see, a confession 13 received in
evidence upon the presumption that an account of self-interest,
a sane person will not consciously and vmlu;tarily make a
stotement against his own interests unless he believes it to

be true. If it were not ss third parties, because of spite

cr 11l will, might he making statements incriminatory of the
accused on which such accused persans might be convicted.

There are three types of cases, however, when such an incrimi-
natory statement may validly be made, namely, when a co-zccused
or acuamplice or agent glves ev1dence. This will now be briefly

exanined.

Co-accuced (includinag an accomplice)

The ¢erneral rule is thet a confession made by ane accused
person, whether in the presence or sbsence of a co-accused, is
cnly evicence against the confessor unless the co-accused
expressly or by implicatian adopts tie confession and thereby

makes it his own,.

In R v Nogers and Tarran, 1, for example, Crighton J. excluded

certain verbal statements made by Rogers during a police
irterview on the ground of inadmissibility, but there is a
difference if a co-accused gives evidence on oath or affirmation
in the course of a Joint trial because what he says then becomes
evidence for all the purposes of the case including the purpcse
of giving evidence againet his co-zccused.2. The prejudicial

noturz of 2 co-accuscd's statement may found an applicaticn for
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@ sepurate trial,

The following fagsages appear at paragraph 1297 of Archbold's
Criminal Pleasing, Evidence and Practice, 37th Edition:

"Where prisoners are tried Jointly, and one of

them gives evidence on his own Eehalf 1ncriminating

a co-prisaner, the pPrisoner who has given the
incriminating evidence is not piaced in the pusition

of an accamplice, ror does the rule of practice with
regard to the corroboration of an accomplice apply

to such a casze. The rule applies cnly to witnesses
called for the prosecution: R.v. Barnes and Richards. z.

The Pasition, however, is different where cne co-prisgner

gives evidence against another Co-prisoner snd his evidence

for that Furpose becames evidence fer the prosecution
against that Co-prisoner. In such a case & warninn with
regard to corroboration of the evidence of an gccomplice

is proper: R, v Rudd, &, Moreaver, whether a witness
Frop —e V 'udd )

tan properly be classed as an accomplice or not, in practice

it ie desirable that a warning similar to that which igs
given in the case of accomplices should be given if the
witress, whether a co-defendant or a Crown witness, may
have some purpose of his own to serve; R,y Prater, 5;

1 v, Rusgell vg

In the case of R v, Rudd, &, Humphreys J. had this to say
(at p. 49):

"While a statement made in the shsence of the accused
person by one aof his co-defendants cannot be evidence
againet him, if a co~-defendant goes ints the witness box
ard gives evidence in the ccurse of a joint trial, then
what he says becomes evidence for all the purposes of the
tase including the purppse of piving evidence angainst his
co-defendant”,

Again, 1In the case of R, v, Barnes & Richards 3R, Lord Heuwart,
L.Code had this to say:

"Crne locks in vain for any case in which it hag
been decided that, vhere nrisoners ere tried
tegnthier on the charge of being jointly concerned

in the commission of & crime, and they elect to
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give evidence, and in so dolng one of them happens
incidentally to give @ plece of evidence which
tells anoinst another of the accused, 1t is
requisite that the warning as to the evidence of
accomplices should be given,"

In R. v. Russell, GA,, Diplock, L.J. sald, houever:

"but it 1s said that there is @ rule of lau or a
rule of practice that the Jury ‘must ze warned in
terms of the need for corroborative evidence. In
the view of this Court, where a co-defendant gives
evidence there is no rule of law to that effect.

The correct position is set out in the case of prater5
in which this court (at P. 86 and 466 of the
respective reports) said: 'It is desirable cece =
and I emphasise the word 'desirable’ - esee In cases
where a person may be regarded asg having some
rurpose of his own to serve, the warning against
uncorroborated evidence should be given,t,"

Rlthough the evidence given py One accused on oath or

affirmation is admissible against himself and his co-agcused,

the same rule does not apply to unsworn statements made by him,
It seems that the evidence of this exclusionary principle is
Justified upon the basis that an unsworn statement made by a
co-accused at his trial which incriminates the accused is in that
same category ag an (unsworn) statement made before trial to

the police. An accomplice, being an adnitted socius criminis,

and trecrefare an infamous person, scarcely enjoys the
confidence of the court and the practice 1s to regard his
evidence with a considerable degree of suspicion. The basis for
this distrust lies in the fact that he may be expected to aave\
himself from punishment by procuring the conviction of others,
Hoping for clemency in the matter of his Own wrong doing, or
perhaps actuated by a desire to drag others down to his oun
ruin, he may reasonably be expected to fabricate a stocry

wiiech Boors little recemblance to the truth. The nractice.
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thcrefcre, is not only to epproach with great caution g

confession or any other evidence of an accomplice thast

implicates the accused person but aglsg to look for corroboratior,

However, statementg made, like acts done, by one of several
accomplices or Co-censpirators in Pursuance of a common

design, are evidence 8gainst the others 7

Y
Agent

Thz general rule is that a principal is not ceininelly
Tesponsible for the act of his agent, nor an agznt for the
act of his Arincipal, It follous, therefore, that neither
can be affected by a confession made by the gther, However,
if an accused Bxpressly or by implication authorises angther
PETson to make g Statement on his behalf, sugh statement,

if made, will he adnissible ag evidenca against the accused
8s much as if he hag made the -statemsnt himselr g, Thus,

in R v, Douner %, 1t was held that in order ta made a client

Criminally Tesponsible for g letter written by his’solicitor,
it is not sufficient %y show that such letter was written
"in Corsequence of" an interview but 1t must be shown that it

was written in pursuyance of "instructiong" given by the client,

Officer or a Corporation
8

Although a Corporation is g legal Personality, it is an
artificial one angd must therefore act through human agents,
Thus, an officer of a corporatiaon, usually sz director, may
make a confession to a thirgd party which bindg the corporate
bodye The hasig upon which such Confession is received is not
that the confession of another can be usezd against the
Corporaticn, but that the confession of such an officer is the
tonfession of tho Corperation itself, It would appear thzt .n

extension gf &4 nrinciple covers ary servant of g Cornnmrontipn
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the particular acts which are the basis of a criminal

cha

3

ge. 10,

Throuch an Internreter

foconfecaicn mode by an accused person through an interpreter

’

merits a scparate discussion.

Lhere a confession made by zn asccused person to the pclice is
taken down in writing, it is better that it should be written
down in the language in which i1t is made. It often happens
that statements have to be made to the police through an
interpretsr. Where an interpreter is used in the taking down
af an accused's confession, the confession is inadmissible in
evidence unless the person who interpreted it is called as a
witness to testify that the confession produced correctly
represents what was stated by the asccused at the time. IF the
interpreter did not himself recsrg the confession, it is

necessary also to call the persan who recorded it,

In 2 v Attard, 11, the accused, a Maltese who did not speak

or understand English, wos charged in England with murder.

In the course of the case for the Prosecution, the Crown
proposcd to call evidence by a Police Officer, of an interview
which he had conducted with the accused through an  interpreter
who hod acted as a mediator between the non-English-speaking
eccused znd the English-speaking but noen-Maltese-speaking
Police Cfficer. The defence submitted tihat since neither the
Folice Ufficer nor the accused could understznd what the
interpreter said to the other, the evidence of the Police Ufficer
was inadmissible and that only the interpreter could give
evidence of what had transpired between the accused and the
Folice Cfficer, Gorman J. upheld the submission saying tiat
the eviderce of the interpreter ought not to be given thrzurh

Fha meagcrh +Ff 40 5 Dalden DL com 2n +ho i dmoee Ry,  [Prromm o T
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the police officer's evidence in reletion to the interview was
held inadmissible. As g dircct result of that cace the Home
OfFice sent out s circular letter to Chief Officers of police
stating that - |

"It will be necessary in similer cases in the future
to ensure that the interpreter is availsble to give
evidence as to the oral statements made by the accused,
8s 1s already done in the case of uritten stutements.
It will te desirable that, whenever practicable, the
interpreter should mzke his cwn notes of the interview
for use in the event of his being called to give
evidenca. Failing this, the interpreter should

be asked to initial the record of the interviey

made in the notebook of the police officer

conducting the interview, so that it can be

used by the interpreter to refresh his memory when

giving evidence.™ 11A

InR v, Lesa Matunda, 12, a police sergeant who took the

accused's statement gave evidence and after reference to the
charce, warn and caution, the sergeant continued -

"eeeo he made a statement in Chibemba. I took

it down as he made it, tramslating 1t into English,
as I did so., I produce the statement. It igs signed
By me. I read this statement over to the adcused,
in Chibemba, he agreed that it was correct. He

then imprinted his richt thumb .

Cox, C.J. held on revieu that where a statement is made in
the accused's oun language it should he recorded in that
language and that that is the document which should be read
back toc the accused and signed by him if he agrees with it.

Fry translztion into English shaould be pPrepared separately and

does not reguire authentication by the accused,
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It is, however, improper, to use a Police Gfficer as the
accused's interpreter because of the danger that such Police
interpreter might be prejudiced against the accused in that his
sympathies normally lie with the Prosecution rather than with
the.Defance. This 1s 1llustrated by the practice which has grown
up in Zambie concerning the production of confessions in

criminal trials.

Invariably the police officer produces a translaetion as well

as the original statement: the court should not automatically
accept the translation as that puts the police officer in

the category of an interpreter, whereas the court has the
gservices of a gualified, duly sworn, interpreter at hand in
court.e The general practice is that thevpclice of ficer reads
out the originel statement, the court interpreter then

interprets it, the court cmmpariﬁg such interpretation with

the police officer's translation end making notes on the record
of any differences (i.e. where the police officer does not

agree with the court interpretir and does not wish to amend

his transletions). The court is, of course, bound by the

court interpretar's interpretation. Sometimes the police

officer simply reads out the stetement in the language in which
it was mede and recorded; tﬁe court interpreter then translates
what e read ogut into the English languege, and the court records
it. The wernacular statement forms part of the case record as an

exhibit,.
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CHAPTER II11

PERSLI TG WhCM A CONFESGION IS MADE

In general it is immaterial to whom a confession is made.
Thus a confession may be made to e person in authority or

to a person not in authority,.

Extra-iudicial Confessions

We have alresdy seen thet an extra-judicial confessian is
one where the accused either expressly or by implication

confesses to his guilt out of court.

(a) (1) 1Inducement

In the language of Eyre CB, -
"a confession, force&FFrmm the mind by
the flattery of hope, or by torture or
fear, comes in so questionable a shape
wien 1t is to be considered as the
evidence of guilt that no credit should
be given to it; and therefore it is

rejected", 1,

Similarly, Clayden CJ. said in Mbopeleghe v R,

1A, that a confession by an accused is
inadmissible in evidence ageinst him under the
common law unless it is proved nat to have been
induced by threat, promise, or any aother means
whereby his will to remain silent has been
overborne. Thus, a confession is inadmissible
if it was caused by any inducement of a
temporal character held out to the accused

by a person in authoritye. The inducement

may take a variety of forms, but
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invaeriably it takes the form of a promise,
pressure, threat or the use of actual viclence.
According to the recent Eng;iah case of

R_v Middleton, 2, the categories of inducement

are not closed.

Until! 1967, the view was widely held that if the
inducement related to something other than the

charge or contemplated charge against the accused,
the confession would be admissible. In that year,

however, the House of Lords held in Commissioners

of Customs and Excise v Harz and Power, 3, that

where a confession has been induced by a threat
or promise, it is inadmissible even if the threat
or promise does not relate to the charge but to

some other matter.

The inducement may result from a combination of
the accused's words and those of the person in

authority. Thus, in R v Zaveckas, &4, the accused,

who was in custody, said to a police officer :
“If I make a statement, will you give me bail
now?", to which the officer replied: "Yes". It
was held that the accused's subsequent confession

was inadmissible.

In Zondo and Others v the Queen, 5, aone of the

leading cases on the law of confessions in Zambia,

Charles J., reiterated the observations of Cave J.,

&
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in R v Thompsen, ‘6, that any inducement

necessarily raises hope or fear, or both, in

the person affected by it and, that in that

sense 1t constitutes a threat or a prbmiae of

some kind, impliedly if not expressly. Charles J.,
then cited, with approval,xthe statement of

Hayes J., in the Irish case of R v Johnston, 7,

which was to the following effect. All that the
comman law requires is that the confession in
pals be voluntary. But that word is to be under-
stood in a wide sense, as requiring not only that
the priscner should have free will and power to
speak, or refrain from speaking es he may think
right,but also that his will should not be warped
by any unfair, dishénest or fraudulent practices
to induce a confession upon the principle that,

in the tenderness of modern times, Jjudges have
unifaormly refused to receive in evidence a con-
fession that has been either certainly or probably
procured by a promise of good or a threat of evil;
by exciting a hope of reward or a fear of temporal
punishment other than that which the lsw has
prescribed for the offence charged. So also, a
confessionrmill be rejected if it appears to have
been extracted by the presumed pressure and
obligation of an oath or by pestering interrogatories

or if it appears to have been made by the party to
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rid himself of importunity, or if, by subtle
and,answering questions, as those which are
framed so as to conceal their drift and object,
he has been taken at a disaduantage, and thus
entrapped into a statemeét, which, if left to
himself, and in the full freedom of volition,
he would not have made. These are cited ag
instances of the several ways in uhich g confession
may be unfairly and improperly secured, so as to
deprive it of its character of being voluntary.,
It is manifest to everyone's experience that, from
the moment & person feels himself in custody on
a8 criminal charge, his mental candition undergoes
8 Very remarkable change, and he naturally becomes
more accessible tg every influence which addresses

itself either to his hopes or fears.

It is obvicus that once the full scope of the word
"inducement® ig recognised and appreciated,
prolonged police questioning may amount to an
inducement, since it may excite the hope in the
victim that 1t will be discontinued 1f he makeg a
statement and the fear in him that it will continue
if he does not make a8 statement, However, the mere
asking of a question or 8 number of guestions of

a suspect or an accused by a person in authority
will not be an inducement provided such questioning

does not amount to an importunity of the suspect or
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accused to answer. In each case, whether the
questioning has asmounted to an inducement, that
is, to an ovefhearing of the will of the persan
guestioned to remain sllent, must be determined
by reference to the nature and extent of the
questioning, the circumsténces in which it took
place, and with regard to the onus being upon

the proaecﬁtion to negative the use and effect of

any inducement..

In R v Ananias, .8, Beadle CJ., steted, in

subjective terms, the following test of admiss-
ibility

"Was or was not the confessor's will swayed

by external impulses improperly brought

to bear upon it which negatived his freedaom

of volition? ®
Whether or not what ig said or done constitutes
an inducement depends upon the circumstances of
each given case. The character of the person in
authority, his tone of voice and attitude and
other circumstances may influence the court in
deciding whether an inducement to confess was made,
An inducement may be expressed in bold terms or

in veiled terms. 1In Gwisayi and Dube v R, 9,

the Federal Supreme Court of the then Federation
of Rhodesia and Nyasaland found that there was a
velled inducement held ocut to the first eccused

in that he had been told by a person in authority
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that there was a strong case against him and

it was in his interests to confess. The second
accused had been told, also by a person in
authority, "that it would be good for him, or
might be good for him, if he did make a
confession. But in bﬁth cases, the question
whether or not there had been any undue influence
was treated as academic because hoth accused

denied having made any statements at all.

In Muwown v the People, 10 Charles J., observed

that a confession is not voluntary if -

“it is made as a result of the accused's
will to remain silent having been over-
borne by a person in suthority inducing
him to break silence or to continue
speaking or to change his story by the
use of violence, intimidation, persistent
importunity or sustained or undue insistence
or pressure or any other means whereby
hopes of material benefit or fears of
material evil, immediate or ultimate, are
aroused .... Hence, though gquestioning of
a suspect or accused by the police is naot
necessarily an inducement, it becomes so
when conducted in a manner or to an extent
which overpowers his will to remain silent
or not to answer as desired."

In R v John Kahyata, 11, the accused made a

written statement to a police officer after
arrest, charge and caution; then, when he was

taken to a village by the same police officer,
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churged und cauticned by th2 same police officoer, he
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uharedy the will of @ suspect not to incriminuin

f iz bruken. Yet thase furms of inducoannt
do nut operute by holding out any hope or feur ws
~c the uccuced's position in relation to the
choroe or wccucotion but cperate by incpiring
the unfortuncte victim with the hope of relief

ran immediate physical or mental pain.”

the three ctatements were found to have been nade
w result of pro Dnged.questioning which hud been
dveted in o munner or to an extent thot the uccused's
1 was broken. Conoeguently, all those stutenentso

o hold inuadniscible.
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1d he repeat the stetement he had previocusly piven
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he pclice. Jhen the appellant recelled the becting

gedly cuffered previously at the hands of the pelice
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that similar treatment might be meted out to him, he
made a confession. Thisg confession was held to be
inadmissible on the ground that the inducement that
had been held out to the appella&t on the previous
occasion still persisted when the 'confession was made.
We shall return to this case when the next sub-heading

is discussed.

Confessions obtained by religious or moral exhortations
have been held to be admissible. Such exhcrtations

include the following:

“Oon't run your soul intg more sin, but tell the

truth." 13,

however, according ta Yell, C.D.{ in I v Jarvig, 76, the words -
you nad batter ('tell the truth, say more ahout itY, ete )
ceen te have acguired "5 sort of technical meaning" 45 wn
induconant ond are therefore objecticnable for they cunrost

that it vould e Lettss 7ar the accused tg say something, or

chat the best thing he ccould do would be to confess.

Althouch thie dpriurs contradictory to the cecicion in

oy where the expression - "you had hetter, as

cocd boys, tell the truth' was held not to Se an inducement,

in poing of foct, there iz ng contradiction hecause the fermula -
fyou hod better tell the truth" when gqualified By the addition

€7 the words "as good boys" reduces the expression as a whole

to @0 azzeal 4o morals.
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8ays willl be evidence against him, notuithstanding the fact
that he has been induced to confess. In the Irish case of

R v Doherty, 22, a constable told an BCCused In the morning

that it would be better to tell the truth, and a confession
made in the evening of the same dey to another constable
efter a proper caution, was held inedmissible, In R v Smith,
23, it was held by the Courts-Martial Appeals Court that the
appellant's first confession to the Regimental Sergeant-Major
was inacdmissible as having been induced by a threat, but that
his subsequent oral and written confessions to the Sergeant
of the Special Investigation Branch were admissible, as by
izt time the effect of the original threat had been
cissipated, Qn appeal, however, the Court of Criminal
Appezal in England said that the principle to ke deduced
from the case is really this:
"That if the threat or promise under which the first
statement was made sti]] persists when the second
statement is made, then it is iradmissible, Only
if the time limit between the tuwo statements, the
circumstances existing at the time and the caution are
such that it can be said that the original threat or
inducement has heen dissipated can the second statement
be admitted as a valuntary statement, "
InR v Williams, 24, the accused, a soldier, caused a

disturbance at the London flat of a homo-sexual civilian

for whom the accused had been arranging introductions to



uther ouldiers,

Cn June 7,

[83]
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1925, the accused nade o
1

statenent, nut under caution, to the military authorities

:
concerning

the unlawful activities of the

which he implicated himself.

Before making the statement

homo-sexual in

houcvar, he had teen told that the Army authorities were

enxicus to hove full inform

-

atlon about the civilian homo-

cucl - g thurough nuiconze tg all regiments” - ang that

Ty autherities could not speak
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he infurned thet he night be charged or
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svovenent was incdmissible.
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that the second staote
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that the

shet of a thrept

the crininal inducement

ho could sugply this

information no prosecution would he

cgalnst him by the ATRY auth

hinm that any statement

a witness statement in

crities, but that the

any procecution

resulit, against the hocmo-sexual

for the Civilian authorities,

he made would be

18th, cver a manth later, the accused

police.

Frior to the meking of 3

statenment in which he confirmed the truth of the

twice cautioned but ot no stage was

ment was also inadmissible.

had

prosecuted. At the

cuscd's trial thpe Frssecuticn conceded that the first

His Honour Judge Rogers ruled

fact of a promise was perhaps harder to dissipate
end that he was not satisfied that

by that date been dissipated.

He observed



Cn Darch 24, 1936, the High Courl of the then Northoon
Shadesiu, made a decicion in one of the corly leading

cases on the subject of duration of an inducenent. The

+

CUDC WS 322 v o Linfombe ond Siabobea, 25, where two

accuced were arrested on Octaber 24, 1935, There was
Arccuruinly no, or very little, evidence anainst them
Cercuse they were not formally charged with any of firon,
<swatonenSs very prejudicial to the accused, ond, in the
sscence of which no charge could possibly have been
proverrod, were nade by both Singembe and Siabshwa to i
police detoctive culled Cenlamin. It is significant to
ncie thot at the time of the hearing of the cagz, Detectivn
Zenjenin hed since Seen dismissed or discharged as uncuitahle

or mombership of the police force. Surietime later the
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before ancther police officer -
Conetable Humphrey - for the purpose of being formally
charjed with murder. It is obvicus that Congstable Humphrey
ruct have been aware that statements which were not
eiiiseible in evidence had been made tg the detective,
secuuce these statements constituted the only vestage of
cvidence, at leasst against Sincembe, upcn which a charge of
murder, or any charge, could have been fornulated. Indeed,
thic Tart wys admitted by Constable Humphrey. Constshle
Humphray conscientiously observed every rule of procedure

l1cid down for his guidance. In his judgment, Fitzgerald,
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"A cuestion of conclderable importance has heen ruiced

here. The uullcxtur—pannral, with charactericiic

Teirness, has intinmated 4hat he did not call tae detective
Sonjuning, bocause he had saticlfiod himselr that the stuto-

menty node to the detect ive by the priscnors were inadmico-
itle in evidence aguinst them. In such cones this court
muCt ouosume, in faovour of the irlscmers, thot they were

induced tao cpesk by inmproper means,

The stotements noy tendered are in effect, though not
in fotull, sinmilar to the ones made o the setentive;
Lhoy wvere nade to Consteble Humphrey after the stututery
cavtion hed been given. The wdninistration of the coution
Ig not denied by the Prizumers, but it ig contended 7
wnelr behalf that the statements were made before the
delucive hupe or Frar that induced the original stotomenteo
t2 the detective had been effectuaily dispelled.

a
centuoslun, end this in effect is uhal +ne stateonent:
wETT, L0 un weniscible ruci be ree ung voluntary, thot
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ceased to operate it will he material to consider the
nature of such inducement, the time and circumstances
under which it was made, the situation of the person
making it, the time which is intervening ....".

Later, the learned acting judge continued :

’

"here the prisoners had already been induced by improper
means to compromise themselves. cee
Now if I admit these statements I must conclude that
the effect of this technical caution which, in the ahbsence
of any simple explanation, must have been meaningless, was
such as completely to remove the effects of the influence
exerted by Benjamin wha, at this period, was still in the
police force and present near enough for the prisoners to
see him,
»v+e sSpeaking for myself, I shall examine all confessions
made to the police with extreme caution cece
It follows that I am not satisfied that the influence
which had been created on their minds by the detective
Benjamin had ceased to operate when they made these statements
which I must now rule to be inédmissible."

Tne above dictz are of great interest in as much as they were made

some twenty-three years hefore R v Smith, 27.

More recently, the Court of Appeal for Zambia heard and determined an

appeal in Nalishwa v the People, 26. 1In that case the appellant had

teen convicted of murder. He had been seen talking to the deceased
during the evening she was last seen alive. He made a long statement
tc the police (under caution) in which he described the events
immeciately preceding her death; he confessed fhat he had killed her.
Shortly afterwards he was formally charged with murder and he made g

reply admitting the charge. On appeal the Court of Appeal said :
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ttled law thot uhere two confessions cre node wnd
is hcld not to have been freely and volunt
ble,

it is shoun

urily
secound would be equally inadmissi

s been na fresh inducement, unless

the previous inducement had ceased to cperate on the

of the accused.!

ing Lord Parker C.J., in R v Smith, 27, the court

*

caontinued:

"Cn the fucts of the present case it is uite clear that the
two statements must

:1‘

and or fall together,
unfortunate that covncel for the oppellant, perha
ke assumed that cnd trial within a trigl o

lead to the same ruling as the first, decided not to register

and it is
130 L][’LUUJG

a go st Inevitably

it is desirable in such Cases ee.. that the

the court to record that oajectiaon 1s tuken to

cand statement on the
but that a

same grounds as applied to the
second trial within

a trial is not ren uired

263, uf course, additicnal or different threats or

n
incucements are alleged to have been present)'.

court then held that on principles of fair conduct, the trigl
cug,nt to have considered whether that was a praper case in

t2 sxercis

©

e its discretion and exclude the evidence of the

Firzt oo
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nfecsien. This had not been done and zs the Court of Appeal

could not say that had the matter been considered, the trial court

must in uny event hove admitted the first confession; the Court of

nppeal was uncble to allow that confession to stand. Since both

confes stood or fell together, the second confes

ions sion glso fell

away .
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The wuprome Court found thot there were mig irections in the
ceon Lnd In effect suid thot it was not in o pusition to hold
chot hud the tricl court properly directed iteelf, it nust
tnevituoly have held“that the effects of the beuting which
the wppellunt received in May had didsipated when he made the
stotenent in June...n, ~5 the prosecution case mainly hinged
Lpon the incdmissible nfecsion, the conviction had to be

LlLJ‘.u i on

r

inully, where cn attenpt to procure g pardcn was unsuccescsful,
and L confessicn was made after the aocused knew that a pardon

hed Loon refused, the confessicn wus held to he

Q
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vcluntary,
It is nou convenient tg consicer the term “percon in authority”,

i-orcoon in nutherity

In crder to aperate effect ive ly, the inducement muct emanate

Tron a "person in authority”. 8y a "person in guthority® is

The lou uson thic point wuas declared by Parke, Se, when he
dellvered the Judgment of the Crown Cases Reserved (comprising
¢ bench of five judges including himself) in R v Mugre, 30,
In that case, Mr. Creasy for the Arisoner submitted that we

OUck zt the zase as lawyers, but consider what would

)
[
[61]
ot
p
0
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22 the natural result of an inducement by g "person in authority®,
The test is nct, he argued, who is the party to set justice

in motion? but, wha is likely to have influence? 4hg ig most
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the judiment of the court, farke, U., soid:
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when it vas determinad thot the Jutie was to decide
nfession was vol untury, that in aglil

coues he was to decide that int upon his own viey
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ot zll the circumstances, including the nature cf
ho threat or inducenent, and the character aof the

Fersun holding it out, altogether; not necessurily

excluding the confassicn on account of the chargetor

£

5 the person holdi Ing cut the inducement or thregt.
“ut @ rele has been laid down in differert precedente

shich we are bound, and that is, if the threat or

o
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incucenent is held cut, actually or constructively, by

ved, however

a percon in authority, it cannat be Tecel
slight the threat or inducement may bed).  And the
mrscecutsr, manistrate, or consteble, is such a porsc
cnc <o the mucter or misgtrecs riay be. IF not held gut
by ene in autharity, clearly  udmiscible ....
cffence cocncerns the mastor
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arcuice renders the confessicn lnadnicsible ... In
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¥ only where the
¢r niistress thaet their
the present Cace, the offence of the rizoner, in
kZliing her child or concealin i

na uﬁyzﬂ sffence against the mistrecs gf the house
(to whom the confessicn had been mad=); she was nst
the prosecutrix thenm, and there was no probability

af zn indictrent for that offence.”

-~

«CCor

L
E.Jl

rSly,the court ruled that the maid servant's
confeccicn of murder of her child was inzdmissible, though

induced by her employer - the mistress. Had the offencs,
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for instonze, been committed aguinst the person or property
ol the nmployer, the latter would clearly have been held

be o Muersoen in adthority”,

The term "person in authority®, therefore, includes persons
engured in the apprehension, presecution, cr examinaticn of,
Cr cilherwise dir 2ctly connected with the proceedings against
the coceced, such as a police officer, a prison warder, ar

cther person faving the custady cf the accucsed, a magistr

ci
-

tho procecutor or someons aeting on behalf of the progecutor
Cr in the precsence wng without the dissent of cuch @ person.
Thus in the recent English case of 2 v Mog 2, 31, (decided in
1972) o father told his sixteen-year cld son: "you had beticr
meke o ctutoment and then we €an go hcae". This was ssgid in
the preconce and within the hearing of & palice officer uhg
mate no dicsent;  the son made @ confessicn. At his trial the
learned trigl judse refused tc hold g trial within the trigl on
sund thut no promise or thre: st had been held out by the
Falice officer. The son's conviction that fallowed was quashed
€n Ci-esnl becuuce his father had acted in the presence of o

POTCEN In cuthority" ghe had nut discented,
5

~CTsen in authority" extends to cover wives (cr

huchonds) end advocates of such perscns ag are egrlier refeorrod
1o under thie part. For example, in R vy Lechurch, 32, a servons

c

S5 cherzed with arson of his employer's house and the
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exhortation of the employer's wife to confess becaouse it

night save the accused sergant's neck led to the rejecticn

of the accused's confession - the contention that the
prosecutor's wife was not a “person in authority” having failoed.

r 2

In 8 v Vupaly, 23, one Manta, a boma kapasu (i.2. a Chicf's
messenger or public aofficer) of Chief Hasempa, teok the accused
intc custody. The accused then made statements in answer to
guestions put to him by the kapasu. At the accused's tricl on
o churge of murder, it was common ground thot no caution hod
been wdministerzd to the accused, and that at least one of the

ctitenents made had been in answer to .a guestion or questicns

e

ut to him by the kapasu. 3ut the prcsecution contended that

T

the Judges' Rules are applicable to police officers only, that
the kapasu is not a police officer, and that staetements made
to him are not subject to the limitation imposed by the Rules.
Fitzgerald #n. J. said:

“In the more settled parts of this territery, criminal
investigations are conducted and arrests are made by
memoers of the Northern Rhodesia Police Force. In othar
arzas wihere no police are stationed, these functions are

erforned by district messengers, and in Native Admini-

trution Districts, native law and custom provides, and

ot U

he Ccvermment approves, that these duties should devolve
n

=]

the kaposu. It seems to me that the underlying

]

crinciple of the Rules that statements made by persons in
custody to enyune whose duty it is to inguire into
alleged offences and make arrests shall only be admitted
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In cvidence when certoin suticfied conditions

have Gicen fulfilled., This being 0, it 15 fumuteriyl
whother the crrect was mude by a police officer, a
dicirict ftoSencer or a kapasy provided thut the percon

!

nalking it hod authority to dg so.v
aCcordingly, the kapusu was held to be the equivalant of g paolice

ficor (end was therefore g "person in authority"),

In T v Seosen Mounuwa, 34, the pusition cof g village headman

wal conolderad by Leuey, C.J. The accuced was churged with the
Burcer of o oyoung girl whe had died ws o recult of having boen
Swuclly wisaulted. L would appear thot the villuge headran

gont for the accused ot the insistance of the noceceed's purento
in crdor to question him Cohout the accusaticn nude by the puarontiz,

Sulsogusntly, the accuced made a confession to the keudman at an

J

*view attended by the deceased girl's parents and the girl

=

e 2
-

Jan

Fe

wTeelf os she was then still alive - there being no suggest
thit, ui that tine, wnyone expected her to die. The accused'g

perencs clso attended the interview. For the Prasecution, it up

[55 rig

[99]

(SR

subnittod thot the hozdnzn was nerely Conducting an investiguticon
S acceriain wvhot the civil darages were and tg see if there was

cnything tc report to the Chief with a view tg criminal praoceed:nns

t
jw e

L .

- o
<40 Was

rurther contended that he had no power to try a cace; he
w3s Nut o kapasu; he had ng Rower to arrest beyond that of g
citlicn to restrain the escape of a criminal and that he was ngt

ccting @5 o policeman and that no threat or promise had been made.
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find that in the circumstances

I have already found that

an admi

cannct

T
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thet words were used which the prisoner could heve
ken to

’

to induce the priscner to maoke

there was ns pronise

.
S810

€ sense in the positicn of a policeman.®

N or a confeg

3y the headman which so affected the mind of the
to induce him to nake

the headnan wgs
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The Ltolenent mode to the headnan was then held utdmicoible

peleche v the queen, 14, the Federal Supre-e

held thut o villoce headean is not o "merson in cuthcerity®

The cppellint had bzen convicted of murdering a young child, born
!

o hlc wife, the father of the child being the appellant's brother.

3

age in what is mocw Molaut.
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Lo the night the child was killed, the cppellant left the houce:
- ? [od ’

the child wus then found outside the heouse ztrungled, and the

cppoilont could not be seen.  Next marninn

LN CiEy e eyem g e A
sert tuo Zzroons fo

%]
3
m

rch for the appellant. They dicd not Find
e In the ufiernzon, howz ver, he returnzad to his fathes's
cousce Tor food, and, whem thz tuo men upprcached, he ren zuway.
Chazo was glven and he was caunht; & piece of cloth from hisg
head wes Lound around his wricts, and he was taken to his haouen,
whera the village headman, the gppellant's father and wife and
ciher poople, were present. The village headman then asked the
aprolliont o guesticn to the following effect: "Lhy did you run
aweys Io It you whe has killed the child?" The appellent said

he had killzd the child.,

In cncuzr to the argument that the cenfessicon should not be

atnitied Lecause it was made sfter arrest, without casuticn, and
in answer to a guestion by the village headman, Clayder, F.J. said

. = L e
at gune 5113

"It is guite clear that the headman of this little village

tos nothing to do with the pclice. And I cCan see NC
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Juctification for this or any other court tgp extend
the directiong (i.e. the Judges' Ruleg) to persong
othor than police authoritieg",

")

~uter at pace 5120, the learned Jjudge continued:
"In Nyasaland the Judges! Rules are applied in regurd
to police authorities, Lhether they shoule he applied

ts cgurt messengers, see R v_Kantundy 25, ar tg the
y H ?

sun of g Chief, as uus decided in R Edwin, 2C, cre
questions which do not arise in thig tasee I con see

N0 warrant tg gpply them'tg g village headman. The
courts, by applying the 1ay that & tuonfession, to be
adnisaible, must be viluntary, ang by Cuncidering zg

Rert of that issue of voluntariness all the circunstuncesg
N which it is made will be deing what they are entisled
c do."

=N

ot

In the same Case, Tredgold, C.J3., said at Page S20C und G

"In R v Edwin, 36, the 'authority' concerned was g Chierf,
— i

Ln the rather scanty information Contained in the repert

I an not Rrepured tg say that the decision tg exclude

the evidence Was wurong. In Ry Mantunda 35, the learned
’ H

Chief Sustice of Nyasaland Rointed out thgt BVery case gf
s kind must be cocnsidered on its own facts and merits,
“ith thig I Tespectfully agree. The Judgment referred

to Cduint's Cease, 36, with disapproval ceeaa

In this cage the village headman, hag sa far as I oo
awure, ng statutory Pouers tg arrest, He was merely
acting as g 9ccd citizen ang the senigp Ferson then
ATesent in trying to discover the HErson responsiile

3 recent felony., There Was material on which the
learned Judge could pProperly find, as he did, that the
accused's statement was valuntary, ang there was ng
Teason tg Suppose that anything unfairp ar imprﬁder
had been done to him,n

e
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ith dun recpect to the decisions in both Monuogts cuse, 34,
i O

wnd ienoloehnt cuse, 14, it is submitted thut the better view

would coonm to Le thot o village headman is to he regurded o

~

PErCon In wuthority". The reason for the exgression of thig

3

vicw iz thut a headnun is the head of the villuce aduini

ES b S
JIoLIin

and oo cuch Mo cees to the maintenance af law and order hin

o
’ Je
[

his villige jurisdiction. s Lewey C.J. rightly put it in

-

3.
L

[N

wnues's case, I4, uhen there is any trowdle in the villea age,
A ]

ic within the hegdnan'e powcrs to investingote and muke o ropoTt
2cfe Honmizide fulls within the campus of trcuhle and

nust be investinated or Caused to b

=

e

nvestigeted Ly
tha village headnan and then reported to the Chief who in turn

250 draw the attenticn of the police to the welter. Furthe

L

H

1t weuld cppoen, o5 wo sgw at the Leginning of the eub-he adinn

-3 -2

[ ¢

new undor discuscion, that o ville age headman is one whom the
aroucod michy Teuccnubly suppose to be capable of influencinn

the vource of the prosecution.

In Sk Pognle v Hakhokha, 37, a cac

[

2

nvolving smuggling,

&}

1Ty, Nell., as he then was, regarded a custuns cfficer as

clling within the category of a "person in autharity",

fode

0T the reccons already stated above, it is su tted that
the torm "gerson in authority" includes g watchman, a security

vard, a2 lzcal court neczenger, a d

[N

strict messenger anc g

speciul ccnctable, to mention but a feu instances.
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There is no cuthority which clearly defines who does and

.

wha deos nobt came within the categury of a "person in cutherity®.

no v Liloan, I3, counsel sounhi tu put forward the princisle
Wi u "percon in gutherity® is anyone vhao can regcanshly be
cenolidered to be concerned er cannected with the prosecuticon
whother initicior, conducter, or witnesc. Oub the Cnglish Courk of
appoal foune it unnececcury to accept or reject the definiticn

cov 1o suy that we think the extension to o witness is going very
much too funbs (ue chell very shartly return to this casz).  Indand

in 2oiliranen v 2, 38, o trusted friend was, without the knouledpo

cf the aroused, corrobercting with the police. The accused nade a
svctonent te hine The Privy Council held ihat the mere fact thas

4 »o7zan oy be g witness for the prosecuticn doco not mcke him g

(<]

| LU 2 4
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anav o diloon, s0, 0y Fershall-Oraham, 28, the cuooe(s) to which uz

cald we Lould churtly return.  The house of ene Ciptuin Dirkbeol
seound senn of hig property stolen. The police, hoving

Tulled to dfcouver wha wos Tegponosible or to recover &l the aTosoT

the houoeheldnr contasted Deovid lan wilson, who had orked ot his
nouce, ond offered him g reward far information with recard 1 *he
wherechouts of the Aroperty still missing.  The househaoldeo noudo

cvuiononis disparaging the pclice and indicated that he was acting

cn bBis cun end thut what he wes Guing was independnnt of cny colice

inguiTy. Lilocon then adnitied tha

o
T
fa

had mocst of *hic propecty

under hic control and descrised how he end his co-appellant h

¢t

criken Intc the house and s

[

t. Uilson told the houczeh-ldes

Fe

olen

,
3
M

!
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hot ho could hove hiz nicsing property Duck Tor 250u.  He
introdused Hurcholl-Uruhum, the cocund appellant, to the

househaldso, LZUD wus the pald to WUilson who in turn handed

L

uvoer £o tho householder o subotontiol purt of the missing

preperty. The bulence of 2200 was tu be pald later., uWhen

wiloon Tolled to produce the Lolonce of he miseing preporty,

the hivcetaldor interviewod the socond cppellont ond of fercd

hiz tho Loluanco of the promised reward for information with
ronerd to o thot property. The scoond wppellont then admitied his
putt in tho Lurglory, ond seid thoat he had hunded over virtuully
all the property to his co-agpellant, Wilson., At their trigl

on o oherse of burplary and larcency, it was subnitted, unoucaonos

that thz crel statements of boih eppellunts to the househslder

~1louing the gppeals, the Court of Appral held that the Fouooholl
Lot wac, and wos known to be, the cwner of the house that hod Loen

sroien into end of the stolen property, and who was therefcre the

w
ot
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3
ot
D]
3
o
H
3
L—'.
=)
3]
3

the gorson mo attzr, was "a percon
k ’ ¥

in cuthoolty®, oven though he would probably have been unahle tao

vltivy o prusccution that had been brought or to prevent &

he cral statemeonts

ct

sreceoution fromw seing instituted; and that
woero inadnissible becsuse the Frasecution bad not proved beyocnd
recsonoole doubt that they had nct keen nmeds as a result of an

incucement Trom & W

hs)
4}
9]
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3
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3
o
c
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H

ority". The convictions af soth

[

agpellants were cocor

ingly quashed but convicticns foo receiving

were guosuituted Ly virtue of section 5(2) of the Criminzl fnpeg

[
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Judicicl ang WHasi-cudicicl Confessions

Ao judiclal confrsuion is one made by wn wcecused before g court;

it muy be nade in whower Yo o chareo and when this huppens it

-3

e form of o plew of cuilty; 1t may Le nado during

commiticl prucocdings;  or it may be made before g coruner.

quasi-Judiciyul confession is one mude out of court to a Judicial

Cificers  Luch o confessien 1s cemmon in, for instonoe the Zas:
1 ?
arrican counirios, India, Lri Lunks and Louth airicya.

(2) Zunf-ocionme to or before o Sudiciul GFficor

T v

in funila, out-of-court confessions made tu judicicl officers
e Tow ond far hetwoen. Tt 1s, therefore, preoposed to canfine
surcclvos under this sub-hoadi ing to confessions mede in

procecdincs before the court.

(i) Comritsy? Froceedines

These cre commonly referred to as preliminary inguiries.
~uch priceedings toke place in subordinate courts, in

purticular, thez magistrates! courts, and are proviced

—ty

¢r under Fart III of the Criminal Procodure Eode,
Chapter 160. Uhere an accused is charged sefeore an
exemining maglistrate and, at the close of the casa for
the prosecution, the megistrate decides, on the evidence,
to commit him ta the High Court for trial, the charne

is recd end expleined to bim, and the magistrate then

ct
«Q

1
oo

“

czutlions hinm in the following wards or words
: r
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"This 1o nob your triel. You will Le Lrled
lator on in cnother court und Lefure ancther
Judge, where ull the witnesses you have hoard

here will Le preduced wnd you will be allowed

to guesticn them. VYou will then be able to moko

cn cath and to call any witnesses on YouT own
behalf. Unless you wish to reserve your defence,
which you are et liberty to do, you nay nocw eilther

€ a statenent not on oath cr give evidence on

you give evidence cn cath you uwi
Cruss-oxanination.  Anything you may sey, whether
an oath cr not, will be tsken dewn and mzy L2 used

in evidence at your trial." 40.

~nything that the cccused then saye is taken down in
iting, recd ocver und signed By him and clcc oy the

ning wugistrata.
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sictoment, whether or not it is an admicsion of guilt or
o Tucts from which guilt may be inferred, may be give
in ovidence.

.T.l;f:.‘:‘.‘% EQ‘:’.{ -

In prooeedings befere the trial court, :ﬁ accused mauy
plead guilty (to a charge ageinst him) at the very cuteet,
thet is to say, when the plez is taken, or at any time

befcre jJudgment iz given in the matter. & plea of guilty

-



B

is @ species of confessicn; it nust be unequivoucal.

In pleuding guilty to a charge, the ,accused must adeit
all the ecoontial elements of the offence churceds 41,

whore an wecuced, having pleaded guilty, disagreecs with

o

purt of thoe stutement of facts vital to canviction, he

[

i1s retrecting ane a plea of "not Guilty" shocld be entered. 4,2.
Lut i the aspects of the statement of facts with which he

Cisagrees zre not material, then the plea of guilty stands.

In the recent case of The Feople v Masissani, &3, the

cefendent had been convicted in a magistrate's court of

gecault occasioning actual bodily harm upon his oun plea cf
guilty. Uhat had happened was that when the defendunt was
calied upon tc plead to the charge he freely admitted having
aszaulted the complainant and caused him actuzl bodily harm.
The Futlic Prosecutor then read out the facts of the cuase,
which, in the main, revealzad that the defendant had found

the compleinant and his wife seated by the road side discussing
fenily motters and that he had forced them to uncress and to
make love in his presence; when they were reluctant toc do so

he fired in the air a gun which he had in his possesgion

(=0

n

order to induce them to dg what he hud asked them und that

in additicn to that he beat the complainant and therechy
occasioned him agctual bodily harm. The defencant accepted the
facts as read out but denied having forced the couple to rake
love in his presence, or having fired into the air in order to

induce then tg moke love, sg ulleged. Without further ado,
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triul vourt convicted him and paceed centenoe,

he hearing of the case cn review by the High

t, the defendent's learned scunsol argund Lhot

the defendunt denied having fired the gun inty

alr or forced the couple to make love, a plou o

Guilty should hove been entered and that Failupo

>

nter such a plea resuled in a mistrial. In ite

Jote

he
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ich Court said this:
It is trite law thot where o plea of guilty is
eguivacal the court must enter g plea of not cwilsey

und proceed to heur evidence. In Luks v Ll v, B

domerhough J., held that where on gccused, hovin,
pleaded guilty, disagrees with g part of the otuso-
ment of focts vital

and should be invite
n
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of 'nut gui
) that 1f after pleading nuilty

u ut agree with the facts of tho
n sene eccentially meterial peint' o
uld

Ee entered and the

it doec not matter. In the ¢
the defendunt was charged with &
actual bodily harm. He admitted having assculted
the complainant ond caus ing him actual bodily
harm. These essentiszl elements were contiined

in the statement of facts as recd cut by the

Fublic Frosecutor and were adnitied by the
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defendant. Thisg means, therefore, that the
defendant admitted the substance of the charge

as well as the material facts of the case. In
those circumstances, it wasg perfectly proper for
the learned trial magistrate to proceed to convict
the defendant as charged. 'It is evident ... that
the aspects of the facts which the defendant
disputed were not in any way material, and could
therefore not adversely affect the admitted
commission of the offence charged. It follouws,
therefore, that there was no misdirection on the
part of the trial court in relation to the entry
of the plea of quilty (which was unequivocal) and
the resultant convicticn." ,

A plea of guilty may be withdrawn with the leave of the court
ot eny time before sentence is passed, but not later. It is,
however, entirely a matter for the discretion of the court
whether a plea shall he withdrawn or not. 45,

It has been said that a man cannot plead guilty and then later
seek to go back an his plea merely because he realizes for the

first time the serious possible consequences of his act. 46.

Corcner

As a matter of practice, the deposition of an accused taken
at an inguest before g coroner is admissible in evidence
upon the trial of the accused, provided it is properly proved.

InR v Bateman, 47, on a trial for manslaughter, the learned

trial judge admitted as evidence against the accused his
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-Loition on caih token By the coercner ot the Inguect
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Rold on the docog oed.
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Ao o orrnerol orule any statenent or confessicn by the gocouced

)

Cn cath In uncthor cage is udnissible aguinst h

PN

mounlecg it
WA3 nale An anouer 4o gquections which he wy S iapruperly
corgnlind to cnower, In Spite of his being under ng ubligaticn
PLA— *

<o oinecxinincte himgelf. 43, In Ry Mclreoooco, LY, the appellant

L o
4

2 wore churged Juintly with receiving., ot the first

recoTo o the sgppellant, the appellant bud ztoted on coth thot
he hod hud pocsessisn of the gocds stalen and hog put them in

nlo wito'g shagging bag (uhere they were found by the police
whon oozar of uhich the cppellunt was the driver and in which
the wIfe o o puusenger hud been stuppedl. .t the re-trigl

of Lo gppellint, the prosccution called o police officep who

had Lroon sresont ot the first trial ty prove these gdnissions
oy the cosclilent. o traonsc ript of the evidecnce gf the first

triul wus cupplied ts the Defence and vefendinz Counsel cross-
eawnined the police officer g =ring out further gctatements
wnd exzlonglicns on the part of the appellznt. The gppellant
¢id nct cive evidence at the re- -trigl. The Court of Appeal
(Crininal Divisicn) of England held that adnissions by the

-

cprellunt on the Tirst trial hod been properly admittec

=0

n
evidonze cn the re-trial since they were clearly evidence of
puscoession, and that the adnission uf the evidence had not been
unfuiz in tha ceneral circumstances of the adrinistration of

Justice.
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n tha Just ofricen countries of Fenya, Uganda und Tanzuniy,

the Cvidonce nots ore mudelled on the Indizn Lvidence ot of
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provicion

terms uf secticng 28 and 29 of the Fenyyg Zvide

)

fu cenfeosion nude by any persun whilct ke ig

in the custody of o police officer chall be praver

N
L

Lyaingt cuch percon, unlicss it be aude in the
imrediaste prescnce of

{a) 4 megistrate empowered o appointed 2y er
under the Cuurts Grdinance to hold o suSordingte

court of any class; or

L
e
~r

a pclic

S

& runk cguivealent

WMo canTessicn mode to g g police cofficer chall
-2 proved ugoinst a person accused of any

offence unless such afficer ig -

(&) ol or Couve the rank of, or a rank eguivalent

to, sub- nspector;  or

(L) an aduinictrative oificer ho ldinc First or
czeerd closs mogisterial powers und acting in
the capacity of g police officer. ©

risr to the Evidence (Amendment) Occree No. 25

sactlon 26(1) of the Ugands Evidence act (Ccp. L3

~r

S Zdition of the lews) made & scmewhut similgr

o

to the Fenyan Zviderce ict save that the pclice

hoo to be abave the rank of corporal.  Now, houcver,

iticn i the same as in Tunzania and India, nurely,

nession nade to @ police officer is admissible. ig |
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sections 24(1) and (2) of the Uganda (Amendment) Decree
No. 25 of 1571 provides that -

"2L.(1) No confession made to g police ufficer cshall

be proved zgainst an 2rson pecused of any ofTence,
B g Y
(2) No confession made by any percon whilst he Is

in the custody of a police officer shall be proved
aguinst any such person, unless it be nade in the

immediate presence of o Magistrote,®

In the unrepurted case of Rearvtutu v Uganda Elil. 50, the

Court of ippeal of Uganda coid:

“The rew law is intended to ensure that all confessicns
relied un are truly voluntary. The best way to ensure
this is by the priscner belng alune with the Napistirate,
except for the interpreter, where cre is needed., IT
pclice officer was present there is always the dunger
that 1t might be alleged that his precernce operated
a centinuing reminder of an earlier threat. This uould

defeat the purpose of the new legislation,

«ss« The presence of the police in chanbers of the
Magistrate for use as interpreter was intenticnal,
and done with the sole purpose of extracting stole-

ments fram the accused persons. Ceocurts are zealous

ct

0 safeguard ageinst the old malpractices in this

(ﬂ

phere finding their way unaobtrusively into the new
law and will come down heavily in favour of the accused
wherever their suspicion abcut the intenticns of tho

poulice and the propriety of their action is aroused.”

ection 24(1) and (2) of the Uganda Decree Na. 25 of 1571

[ 4p]

is couched in substantially identical terms to cections27

anc 2& of the Tanzania Evidence Act No. 6 of 1967, and
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2ttlang 25 and 26 of the sri Lanmka Evidence et (Cup. 17y,

In Crl Lanie heuever, cunfeszionsg to Holice officers hove

rocently heen nude udmissible in certgin types of offences

{

reloting to politicyl end exchange control matiers. 1In
such cases the confossion must be made 3, and recorded
Or caeuced to e reocorded by, a pclice officor of g hich

Tunly, sueh oo oon tosistant Superintendent of Folice. 51,

I

In Zouth AUTizu, U confession must ce made to g peace

WriTf oor deputy choriff ang 2 pulice

/
nal Frocedurs end Evidence wet o, 56 of 1955 says
that if o confession ic shown to have bren nade to g
FEoce ovlficer, o mogistrote aop Justice, it shall not he
eZnisoille under the gection unless it tg confirmed znd

ting in the krecence of a magistrate gr
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CHAPTER IV

VOLUNTARINESS

Free and Voluntary Confessions

We have already seen that a confession,, forced from the mind by
the flattery of hope, or by the torture df fear, comes in so

questionable a shape when it is to be considered as the evidence
of guilt, that no credit ought to be given to it; and therefore

is rejected. 1. In the words of Parke, B., in Baldry's case, 2:

"In order to render & confession admissible it must he
perfectly voluntary...."

In Kangachepe Mbao Zondo and Others v The Queen, 3, Charles J.,

recalled with approval the remarks of Lord Sumner in Ilbrahim v

The King, 4, namely that a statement by an eccused is inadmissible
unless 1t is shown to have been made voluntarily in the sense

that it was not chtained by fear of prejudice or hope of advantage
exercised or held out by a person in authority. Echoing what the
Australian High Court had said in R v Lee, 5, Charles J., stated

in Muwowo v The People, 6, that the words "made voluntarily"

do not mean “volunteered" but “made in the exercise of a free

cholce to speak or to be silent."®

In Zambia, as in some other common law countries, the test is not
truth but voluntariness of a confession. However, in Victoria
(Australia) and New Zealand, there are special statutory provisions
governing the admissibility of confessions which make specific
reference to the test of truth. 7. Section 141 of the Victorian
Evidence Act, 1928, provides that -



‘no confession which ig tendered in pvidence shull pe
rejoctod un the ground thoet g promise or threat has
ween held gut 45 the Bersen confessing, unleoy the
Judse ur other presiding ufficer i of opinion thut
inducennnt wug reully caulculated tu Cause an unirue
sdnlceion of suilt to ke made., .,

In New dealund legislation in thege terns was first enactoed

’ g
in 1893 ut this was Teplaced in 1950 by the Evidence smendront

<4, sectian 2 of which privided thgt -

"o confession tendered in 2vidence in “ny crinminal proceod: ng

o S B oy e .
SAULl nuat b

Q

rejected on the cround that & promise gr thoeus
LIoany oiher inducencnt (not bniwg the execrcise of viitlence
or furce or gther forn of LUHQU*VLUH) has Bbeen held cut to
L2 oexercised upon the PEIson confessing if the Jutne gr
.siding cfficer is satisfied that the meunsg by which the
cenfecsion was obt ained were not in fact likely tu caus

“nounirue wdnissicn of cullt to Le mace, v

Hawavor, the Propoczition that thege statutory provisions pxcluco
any considercticn other than thase of truth or falsity in
relaticn to confo ssions has been challenged in hoth New Zenlond

antt Victorig, In the New Zealand case of 1 v Lixdner, &, Initn de,

declinod 0 wdnit 4 canfession of murder which bhuad been sitained
fronm g feable-minded Meori boy. The learned Judge held that the
Svatutery provisions did not cover the field of confes sions und
that it cpplied only to cases of threats gr Pramices, but not +g
cases involving cther vioclent procedures, where the Crown cguld

s7ow the confession was free and voluntary,

In the Victorian Case of R v Cornelius, J, a confession hod

Leen chtainer 2y protracted police interrogation of a8 suspecs,



2
wvi
t

Cn ouppeul fram the Cupreme Court of Victoria, the Hinh Court

of nusctralio nrpressly held that the Victorian statute did not
cuver the whale field of confescions it had only a limited
Fleld of gpplication und that when a cunfessicn is tendered

in evidence, its voluntary character must appear before it ig
euicsibile.  The stutute osimply meant that whern, but for g
particulur promise or threut, o confesclon would be voluntary,
1t wus nezessary for the Judge to determine whoeiher the prunioe
or threat was really likely to produce an untrue adnicsion of

guilt. Lther forms of pressure might induce confessions to

which the statute would not gpply, and which would be ingdni coible

~gzause they were invo cluntary. In the course of g very careful
Judonment, G'Leary, C.J., considered the Togts of the confession
rule. He obsorved that at various stages the Aussibility thot
an impruperly induced confession might Le untrue had been

'

acvinced us the basis of the rule of exclusion. It, however,

upprared from such cases as R v Deldr 2y and Ibrghim v R, L,

r~n

¢ created by statute in spacial cases, and does not
attuch Yo confessions or statements that call for conside--

aticn cutzide the statute cewes the common lay appears to

1o adnissible only if the Frosecution proves to the catisl:

[+

of the Judge that it was made serfectly vo lunterily. Furthor %ho
n

evidenct is adaissible if it is the result of an incucene
moce LDy sone perscn in atthority, and inducements are nct

Tectricied to pronises or threats. The inducement reed not

be of such character as is likely to cause an untrue cenfession,’

het thic wes not the core of the comnmon law rule. He then zgid:

"It therefure cun be taken that this requirement (i.e. truth)
n

se thut evidence of g statesens or confecsion by the accusod
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The learned Chief Justice went further and held that even if a
confession did not offend either the statute or the common-low
rules, the judge still had a discretion to exclude it If it had

been obtained by some unfalr means, 10. ‘It seems difficult to
appreciate the principle which tests confessions induced by threats
or promises by truth, but not those obtalned by the "nogging tactics

of police interrogaticn."

It would wppeer that the Victorian statute was badly drafted, that
actual force (as distinct From a 'threat') would still vitiute a
confecsiaon, but that g threat thereof would not nececsarily do sc,

er indeed dpromise'. The ward 'promise' seems to huve aJeen intended
toc cover ‘inducement! and whilst one appreciates the common law
principles expressed by C'Leary C.J., nonetheless one feels that he
wished to avoid the effects of an Oppressive piece of leniclation
which covered, one thinks, confessiong extorted by ull means other
than actusl violence. It seems 11logical to suggest that a confession
adnissible after o promise, or even a threat, would hbe inadmissible

if induced by sume more gentle form of incucement.

n& we have already cbserved, the test of admissibility of confessions
in Zembia, ic volurteriness, not trustworthiness although, of course,
tte latter is relevant with regard to what weight, if any, is tag he
plzced on an already admitted confession. Recently in Zanbia, Baron Je,y

&s he then was, expressed himself as follows, in The Fecple v Habwacha, 11

“The basis upon which evidence of an incriminating statenent

is excluded in the absence of proof of the condition of
admissibility is not that the law presumes the statement to
be untrue in the ahsence of such proof, but because of the
tanger which induced confessions or admissicns present to the

inrccent and the due acdrinistration of Justice. Thes dirrer
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hus been aptly pointed out Ly the [\mericun cutharity on evidence,
Frofescer Uinmere (Evidence, Vval. b, sectlon 2250) in tho
'The reul ob’ection is that any syctem of administration thich
pernits the prosccution tg trust habitually tg cunpuloury self.-
¢isclosure us o source of prucf must itself quffer nurally
thereby. The inclingt ticn develaps to rely muinly upon soch
2vidence, wnd to be ep itisfied with gn incurslete inves tigation
uf' the cther gources ceeee Ultimutely the Znnucent arec jeopuardiced

Sy the encroachment of 4 bad system', *
ccoion ohtuined as g result of on inducement emunating fronm g
Feroun in gutherity ig inadnissisle ond consideraiions of fruth tr falsity

- -

cre Innmctericl; byt where o confessicn ig adnitted in evidence, such

oia

cuncidorations would Se relevant in relaticn to the probative volue af the

e § L
OB vl

@)
3

d cenfesscion.,

end in the Coie of Mondevy v R, 12, Conroy, C.J., chserved thut -

[o.
3
|98
]
&
[
(&N
e
3
%]
£
-
[}
ot
3'

@ statenment mode by an accused person to the
ich a court must appl Vv 1cea,
rnatively estahlished that the

nrohibuld says thet voiuntauriness ig only a test of admicsibility, I+ 3

5
Lt oon wbisolute toor of the truth of the stutement. 13, rgp exampnle, it ig
quite cunceivabhle thot d person would voluntarily magke g false cunfescion

and eveon cuffon impriscnnent as a tonsequence for a number of notives such

ug sml?~enrichment, protection of a loved one, etcoetra.,

In the interests of the administration gf Justice it ig necessery tc have
rules of fair play. Acccrdingly, Judges' Rules were formulated as g neans
of muintaining fairness gn the part of those in autharity uhen dealing with
Sustects and socused persons. In £ngland, there Was a great deal of doubt

nong the poclice with regard to the proper Cturse for them to +gle uhon
2

muing investicoticns inte crime and taking statements fram suspects, Jnd S5,
Lnothe ymer 01I, the Judnee of the Fing's Lench Divicion, ot +i- Toouest of
the Hore Cecretury, drog vn four Nules for the suldance of tho nultp. In

e . ¥ AL
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Those Rules remained in operation up to early 1964 when they
were replaced by new Rules made by the Judges of the Queen's
Bench Division, The new Rules came into operation, in England,

on Monday January 27, 1964.

In Zondo and Others v_The Queen, 3, our then Court of Appeal

sald that the Judges! Rules are administrative directions
enforced by the police authorities ag tending to the fair

administration of Justice. It further sald that the new Judgesg!

Rules of England have not been applied in this country "as police-

men have not been administratively enjoined to folloy them,®
In Zambia, therefore, we still Operate under the pre-1964 Rules.
That this is so was confirmed in 1972 by Chomba, Jd., (as he then

was) in Chileshe v the People, 14, and more recently, in 197s,

by the Supreme Court in Zeka Chiﬁyama and Others v the Pecple,

The Judges' Rules applicable to Zambig are as follows:

(1) UWhen a police officer is endeavouring to discover the
authar of g trime, there is no objection to his putting
questions in respect thereaof tg any person or persons,
whether suspected or not, from whom he thinks that
useful information can be obtained.

(2) UWhenever a8 police officer has made up his mind tg
charge a person with g crime, he should first caution
such person hefore asking any questicng or any further
questions, as the cage may be. -

(3) Persons in custody sheuld not he questioned without

the usual caution being first administered,



(&)

(5)

(6)

N
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If the prisoner wishes to volunteer any statement,
the usual caution should be adwinistered. The
caution should end with the words "be given in
evidence".

The caution to be administered to a prisoner when
he is formally charged, should therefore be in the
following words :

"Do you wish to say anything in answer to the
charge? You are not obliged to say anything
unless you wish to do so, but whatever you say
will be taken down in writing and may be given
in evidence."

Care should be teken to avoid any suggestion that his
answers can only be used in evidence against him, as
this may prevent an innocent person making a statement
which might assist to clear him of the charge.

R statement made by a prisoner before there is time

to caution him is not rendered inadmissible in evidence
merely by reason of no caution having been given, but
in such cases he should be cautioned as s00n as possible.
A prisoner making a voluntary statement must not be
cross-examined, and no questions should be put to him
about it except for the purposes of removing ambiguity
in what he has actually said. For instance, if he has
mentioned an hour without saylng whether it was morning
or avening, or has given & day of the week and day of

the month which do not agree, or has not made it clear
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as to what individual or what place he intended to refer
in some part of his statement, he may be questioned
sufficlently to clear up the point.

(8) When tws or more persons are charged with the same offence
and statements are taken separate;y from the persons
charged, the police should not read those statements to
the other persons charged, but each of such persons should
be furnished by the bolice with & copy of such statements
and nothing should be said or done by the police to invite
a reply. If the persons charged desire to make a8 statement
in reply, the usual caution should be administered.

(9) Any statement made in accordance with the above rules should,
whenever possible, be taken down in writing, signed by the
Person making it after it has been read to him and he has been

invited to make any corrections he may wish.

As Lewey, C.J., pointed out in R v Cheusi Kapini, 16, it is well to

remember the all-important consideration in relation to a statement
glleged to have been made by an accused person:

"It is not the form used nor the exact words of the caution,
but the question whether or not the statement was a voluntary
statement. That is the matter as to which the Judge or
magistrate has to be satisfied and the admission or rejection
of the statement is entirely in his discretion, and must
depend upon the circumstances of eagh case, "

 Breach of Judges' Rules

The Judges' Rules have not the force of law, they are directions
which the police should observe as tending to the fair administration

of justice. 1t is important that they should be observed, because
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1t is always within the discretion of the Judge to exclude

a statement obtained in contravention of the Rules.

Because Judges' Rules are not rules of law, the Federal Supreme

Court held in R v Milison, 17, that g statement by an accused

person made otherwise than in conformity with the Judges! Rules,
is not necessarily inadmissible in evidence but that the trisl
Judge has a discretion whether or not to admit it. Recently,

the Supreme Court of Zambia said in Zeka Chinyama and Others v

the Peogple, 15, that breach of the Jdudges'! Rules does not render
evidence, and in particular a confessiaon, automatically inadmissible;

they are rules of practice indicating what conduct on the part

of the police officers the courts will regard as unfair or improper.
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Corrohoration

As we have already observed, a voluntary confecsion of
guilt is sufficient to warrant a conviction without any

corroborative evidence. 18

In Watson v R, 19 » the only evidence against the appellant
was his cunfession. Spencer-wilkinson, the then Chief

Justice of Nyasaland (Malawi) observed:

“There is a series of decisions in the East African

Court of Appeal in which 1t has been consistently

held that a person ought not to be convicted upon

his confession alone unless there is some corrobaration
or, if there is no corroboration, then with extreme
caution. It is notewarthy, moreover, that confessions
referred to in East African Cases are confessions made

to a magistraote. I do not think the East African
decisions are binding upon this court, and I feel that

I cught to follow the English authorities upon this
point. The following passage, however, from Taylor

on Evidence appears to me to lend colour to the vieuw

that althcugh a person can legally and properly he
convicted upon his confession alone this should ocnly be
done with great caution. At page 546 in the 12th Edition,
paragraph &£88, it is sald, ‘Whether on ordinary indict-
ments for felony or misdemeanour extra~judicial confessions
uncorroborated by any other proof of the Corpus Delicti
are of themselves sufficient tg Justify a conviction

of the prisoner has been gravely doubted. In each of

the English cases usually cited in favour of the sufficiency
of this evidence Some corroborative circumstances will be
found.!
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Rs far as I have been able to see from the
authorities available to me, this last sentence
is correct and in almost all the cases where o
person has been convicted on his confeasion alane,
there has been some pointer in the evidence tending
to confirm his guilt.®

And later on, at page 562, the learned Chief Justice

continued :

"I do not wish it to be thought that I am laying

down any rule tao the effect that an accused persorfs
confession must necessarily be corroborated. There
may well be cases in which the court would feel it
perfectly safe to convict upon confessionsg alone,
but the circumstances of the present case raised a
considerable doubt in my mind as to the weight to be
attached to the Accused's confession, and for this

reason I came to the conclusion that the conviction
could not stand. *

Wateon's Case, 19 » was followed by Scott, J., in

The Peagple v Hamainda, 20, where, on a charge of stock
theft, the evidence against the accused Consisted mainly
of a confession alleged to have heen made by him. 1In

the circumstances of the cCase, Scott J., was not satisfied
that it would either be correct aor safe to rely on the
confession alone. He then said:

"While I reject the contention of the defence that
the accused never made such a statement, and that
it must have been compiled by the police or made by
some other person, it may be significant that the
accused alleges that he could not have committed
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this particular offence because he wus in prison
on the date in questiaon. Uhether, at the time
the statement was made, thig accused, un ordinary
villager, uppreciated the date of allegation, I
do not know, but the State Rdvocate when CToss-
examining the accused, asked no questions zhout
this claim which, in effect, amcunts to g plea

of alibi, nor had the State endeavaured to
dizapprove this assertion by evidence in rebuttal.
esee I do not, in this case, consider that the
prosecutiaon evidence is so strong that reliance
ccn be placed wholly and soclely upon Ex. A (i.e.
the confession) and the subsequent statement on
arrest. There is no corroboration and nothing

to satisfy me that not only were these statements

made, but they must have heen true.

It must be noted that in Hamainda's case, 20 , the issue

was not trustworthiness of the confession as a condition
Frecedent to adnission in evidence hut what weight, if

&ny, was to be ploced upon the confession. As very little

ar no weight was to be put on the confession, corrcoborative

cr scme other supporting or canfirming evidence became

necessary. Utherwise, a confessicn duly made and satisfactorily
proved igs, as z general rule, sufficient to warrant a conviction.
This principle was recently reaffirmed by the Supreme Court of

lambize 21 .

In slibert Chiseko Bands v the People, 22, the then Court

of Appecl for Zambia said:



- 105 -

"We are fully satisfied that 1t is possible und

Proper in a proper case to convict on an uncerroberated
confession. In thig particular case, thers was no
evidence whatsoever against the appellunt oxcept hig
canfession.”

Ste alsc Amishi Bandg & Ancther v the Feople, 23

’

But, of tourse, what weight is to he placed on one confegsion
will vary in degree from that to be put on another. Certaln
confescions, although legally admitted in evidence, might
carry co little weight that little or no relicnce ought to

be placed vpon them. In such cases, it would not be safe

t0 convict solely on & confessian in the absence of some
corrcoorative or supporting ar canfirming evidence. However,
the lecal position with regard to homicide cases does not
sppear to he entirely clear. There seems 1o be a great body
of cpiniocn in favour of the view that in such Cases, there
cught to be evidence aliunde which establishes the commission

ef the corpus delicti. As Dixon €.J., aptly put it in an

Aucstralian case:

"A confessional statement may be voluntary and yet

to act upon it might be quite unsafe; it may have
NC probative valuye

In the Irish cese of R v Unkles, 24 » uwhich concerned an

electoral offence, Fitzgerald, J., said:

"The second point which was pPressed on secms to have

been rested on this - that the statement, or as it
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was called, the cenfession, made by the Defendant to
G'Connel could not be relied on by itself alcne to
prove the corpus delicti, I confess that during the

discussion I was, and still am, unable to appreciate
this objection. It could not be contended that the
statement was inadmissible and it is clear law that
the accused may be convicted even in capital cases on
his statement, 1f satisfactmrily proved. In Stone's
Ltase, 25, the body was found in Marybone Park, and
Stone was convicted of the murder on the evidence

of the tuwo fellow-prisoners.e... to whom he confessed

te the murder, and he was convicted,"

It is obvious, perticularly from the citation of
Stone's case, 25, that when Fitzgerald spoke of a

confession being sufficient to Justify conviction even
in "capital cases" he was referring to capital cases

where corpus delicti is proved by évidence independent

of the confession. That this is so is confirmed by a
subsequent passane in his Judgment (in the same case)

which is couched in the following terms:

"We were, however, pressed with an illustration drawn
from the criminal law, viz., that where the charge is
murder the priscner cannot be convicted on his
confession alone, unless the fact of murder has been
established by the finding of the dead bodye The rule
is one rather of Judicial practice than part of the law
of evidence, ard is thus put by Lord Hale: 'I would
never convict any person of murder or manslaughter,
unless the facts were proved to be 8sne, or at least
the body found dead.' This rule seems to have had

its origin in cases where the charge of murder depended
on the fact of the disappearance of the party alleged to
have been murdered; such as that mentioned in,1 leach,
26, where three men were
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convicted of the murder of one, “arrionn, and & Pew yonrn

af terwards it appeared he was still alivye, It would

perhaps be at present more correct to define 1t thus,

that a party accused of hamecide ought not to be eanvicted
on his own confession merely, without proof of the

finding of the dead body, or evidence aliunde that the party
elleged to have been murdered is in fact dead, I have
adverted to this line of argument though in my opinion 1t
has na bearing on the cage before us, "

The majority decision in R v Unkles, 24, was followed by

R v Sullivan, 18, a case that concerned an unlawful

publication, After reviewing authorities in Sullivan's case,

palles C.8, abserved:

"4l11 those cases are authorities that an uncorroborated
confession is sufficient to sustain a conviction for
lercency, and no gase is to be‘Found in the books which
establishes the contrary proposition. And it is to

be obssrved that they are not in any way inconsistent

with the statement of Lord Hale to which I have referred, .,
The secand porticn of the passage cited from Lord Hale
refers to homicide only: 'I would never convict any
person of murder or manslaughter unless the facts were
proved to be done, or at least the body was found dead, !
and it does, I think lay douwn a proposition which has bean
acted upan ever since; whether as amatter of judicial
practice, as stated by Fitzgerald, Je, Or as a caution
which was the view of Maule Jey, in Reg. v Burton, 27,

Gr as part of the law of evidence, does not affect the
question here, but whichever it may be, it is now
settled - that in no such Case ought a confession tg
be acted upon, without evidence of the corpus delicti,

by proof of the act done op of the body being found
dead; and I think, found dead under such circumstances
which raise a presumption that the deceased came by his
death by unlawful meazng," .




- 108-

NOTES
1< Per Eyre C.B. in Warwickshall's cage (1783) 1 Lea 263.

2+  Baldry's case (1852) 2 Den. 430,

3. Zondo and Others v The Queen (1963-1964) Z.& N.R.L.R.
97 at p. 109.

L.  Ibrahim v The Queen (1914) A.C. 599 at p. 608,
5. R v Lee (1950) 82 Crim. L. R. 133 at p. 149,
6.  Muwowo v The People (1965) Z.R. 91 at p. 95.

7. See Victorian Evidence Rct, 1928, a. 141 and New Zealand
Amendment Act, 1950, s. 3.

8. R v Gardner (1932) N.Z.L.R. 1648,
9. R v Cornelius (1936) 55 Commonwealth L.R. 235,

10. Cowen's and Carter's Essays on the Law of Evidence,
1956 edition at p. 55.

1.  The People v Habwacha (1971) S.J.Z. 17 at p. 25.
12. Mandevu v R. (1962) R & N. 258 at p. 304,

13.  Archbold, Criminal Pleading Evidence and Practice 39th Ed.
para. 1379a.

k. Chileshe v the Peaople (1972) Z.R. 222,

15. Zeka Chinyama & Others v the Peaple, 5.C.Z. Judgment Na, 27
of 1976.

16. R v Cheusi Kapini (1953) N.R.L.R. 234,

17. R v Milison (1957) R & N. 136; see also Mandevu v R
(1962) R 8 N 298 at p. 304,

18. R v Sullivan (1887) 16 Cox 347; R v Sykes (1930) 80
Cr. App. R, 233; Masalule v The King (1939) R.C.A. 17%.

19. UWatson v R. (1960) R & N. 560 at pp. 561-62.
20.  The People v Hamainda (1972) Z.R. 310
21. See Chilufya v the People S.C.Z. Judgment No. 65 of 1975

22.  Albert Chiseko Banda v the People C.A.Z. Judgment No. 15
of 1568.

23, Amishi Banda & Another v the People, S.C.Z. Judgment
No. 41 of 1970.

2k, R v Unkles (1873) Ir. R. 8 C.L. 50 at p. 57.



- 109 -

25. Stone's case Dy. 214b; 73 E.R.
26. 1 Leach 264n.

27. Reg. v Burton, Dears c.c. 282.

L7y,



1.

- 110 -
CHAPTER V

ADMISSIBILITY OF CONFESSIONS

Whole Confession

It has not been possible to find a Zambian authority on
this sub-heading. However, it is submitted that English
law would be of very high persuasive value should such a

case arlse here.

According to Phipson, the whole of a confession must in
general be given in evidence, including parts fasvourable to
the priscner, though the jury are entitled to believe cnly
such parts as they judge to be true. 1. Many years ago,
Lord Ellenborough made the following observation:

"It is a rule of law that when evidence is given of

what a party has said or sworn, all of it is evidence

(subject to the consideration of the Jury, however,

as to its truth), coming, as it does, in one entire

form before them; but you may still judge to what parts

of the whole you can give credit; and also whether that

part which appears to confirm and fix the charge does
not outweigh that which contains the exculpation®, 2,

Under the rule, whenever the prosecution relies upon a confession
which is properly admitted as a whole, the accused may rely. an

such self-serving portions of it as there may be although they

may not carry as much weight as the exculpatory parts. It was

said in R v McGregor,2A, that the whole of a confessian, including
any part which excuses the offence, should be put in evidence.

In R v Higgins, 3, the position was put in these terms:
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"What a priscner says is not evidence unlegs the
Prosecutor chooses to make it so, by using 1t
as part of his case againgt the prisoner;
however, if the Rrosecutor makes the prisoner'sg
declaration evidance, 1t then becomes evidence
for the prisoner ag well as against him "
If the confession implicates uthérs, then their names cannct
be omitted, but such confession is only evidence against
the maker, Separate trisls may be ordered yhere the charge
is joint. Unless other crimes form Pert of the main trans-

action or are relevant to shou identity, confessions

relating to such crimes will be inadmissibile, L,

ihere is an area which merits a 8eparate discussion rnamely,
the legal position of exculpatory‘statementa. Such
statements are made by an accused person with the manifest
intention of asserting hisginnucence. In Zambia, as in
England, thore does nct seem to he any authority on the
criep question whether an a@pparently exculpatory statement
can be relied on by the prosecution even i1f it was not made
valuntarily, s, Recently, in the case of Piche v R, 6,

the Scpreme Caurt of Canada answered this guestion in the
negative holding by a majority, after g conflict of
authority in Canada and the United States, that the
Prosecution cannot make use of any statement which was not
glven by the accused voluntarily. 1In the South APrican case

of Rex vy Vilicen, 7, a soldier on g charge of erson was

ssked by a policeman whether he had been
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setting fire to the building in questlon, to which he replied
"Can you blame me? UWe are fighting up North and our friends
here are being killede..." The Rppellate Oivigion came tg
the conclusion that such statement was not an out-and-out
acknowledyement of guilt, and was, therefore, receivable in
evidence as it was not a confession. In an earlier South

African case of Rex v Hanger, 8, De Villiers, J.A., said:

"I am quite clear that a confession within the meaning
of those sections is a confession of gullt - g statement
by a person inculpating himself, alane or together with
others, in the commission of the offences A statement
exculpating Fimself, as in the present case, can under
no circumstances be regarded a2s a confession,"
It is submitted that even with regard to a statement which
ie partly a confessiaon and partly an exculpation, the accused
would be entitled to raise an objedtion to its admission in
evidence on the ground thet it was beaten out of him or
obtained as @ result of some other form of inducement., And,
once such an objection is taken, a trial within a trial must

follow unless the prosecution does not press to have it

adduced in evidenrce.

Whenever a confession is ruled inadmissible, it is not
competent for the prosecution to Cross-examine the accused

upon it, 9,
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2. Burden and Standard of Proof

(a) Burden of Praoof

It is settled law that the burdeﬁ of proving the
facts constituting the condition precedent to the
admissibility of confessions rests upon the person
seaking to tender them in evidence. Such person will

invariably be the prosecutor.

In Zondo and Others v The Queen, 10, Conroy, C.Jd.,

reaffirmed that it isg trite law that when the prosecution
seeks to put in a confession the burden rests on the
prosecution to establish, beyond a reasonable doubt, that
the confession was made freely and voluntarily. As we
shall shortly see, the accused hag g light burden (i.e.
the burden applicable to civil cases) to show the trial
court that its discretiop ought to be exercised in his

favour.

(b) Standard of Progf

As we have just seen under the preceding sub-paragraph,
the standard of procf required is gne that i1s applicable
to criminal Cases, namely, proof beyond a reasonable

doubt.

But as Lord Goddard, C.J., put it in the English case

of R v Summers, 11, the phrase "beyond a reasonable

doubt" does not mean "absolute certainty" but evidence
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that satisfles the jury (or the trier of facts) so that

they feel sure.

Until the middle of 1976, the position regarding the standard
of proof to be applied in respect of 'the exercise of the court's
discretion to accept or exclude evidence of g voluntary (hence
admissible) confession was rather vague. In that year, however,

the Supreme Court of Zambia said in Zeka Chinyema and Uthers v

The Peogle, 12, that on the issue of admissibility it must be
shown beyond reasonable doubt that the statement was voluntary
but that with regard to the exercise af itg discretion, the (tri:
court must be satisfied on a balance of probabilities that the
discretion to exclude evidence’(of the confession) ought to be
exercised. The point is well illust?ated by Charles J., in

Zonda's case, 10, at page 102 as follows:

" The chus in respect of exclusion on that ground rests
upon the accused, not the Crown, since the former seeks
the exercise of the court's discretion by excluding
legally admissible evidence, and proof that a statement
was made voluntarily, that is, free from any material
inducement whereby the accused's will to remain silent was
cverborne, leaves little scope for a statement unfairly
obtained being admissible. That has been held to be the
correct approach by the High Court of Australia in The King
Le=,12R, an approach with which I respectfully agree."

Trisl within a Trial

In Zambia, it is settled law that whenever the prosecution seeks
to put in evidence a confession alleged to have been made by the
accused, it is the duty of the court hearing the case to find out
first of all whether the accused objects to such confession being

admitted in evidence, and, if S0, on what grounds. These are
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usually allegations to the effect that the confession was not o
frec and valuntary one; often times the accused alleges that

he was beaten, threatened, forced, pressurised or in some way
induced by the person in authority, invériably the police, to

make a statement. It is then tﬁe duty of the trial court to hold
what has come to be known as "a trial within a trial® before
allowing the confession to be put in evidence. This procedure aof
trial within a trial is confined only to the limited issue of
whether the statement is or is not voluntary. 13. Under the
procedure, the prosecution will adduce evidence regarding the
Circumstances under which the alleged confession or statement

was tzken, the accused or hig advocate being afforded an opportunity
to cross-examine the prosecution witnesses. At the close of the
tase for the prosecution on this limited issue, the accused will
be entitled, if he so desires, to give evidence either on oath or
unsworn and to call witnesses, if any. Usually the accused has no
witnesses to call since the recording of statements from accused
persons is invariably done at a police station where in the
majority of cases only palice officers would be present (as
potential prosecution witnesses). But if the accused's allegation
is that he was physically assaulted and medical evidence to that
effect is available, then medical witnesses may be called to testify
at the trial within the trial; the trial court will then give a
formal ruling on the issue of voluntariness, 14,

The procedure of "trial within a trigl" is sometimes criticised

cn the ground that where the trier of facts is also the trier of
law, as is the case in Zambia, the accused in respect of whom

@ confessicn is admitted after
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he has given evidence that is discbelieved is thereby likely

to be prejudiced when he later gives evidence in the main trial,
The logic, of tourse, is that if the accused's evidence at the
triol within the trial is found by the trial court to he unreliable,
there would be a tendancy to believe that his evidence given in
relation toc the case as a whole, when he is put on his defence,
would equally be unreliable. Where an accused gives evidence an
the general issue, however, a court is not entitled to reject all
of his evidence out of hand bécause it disbelieves, say, a portion
thereof, and this equally applies to the evidence of any witness.

A fortiori, a court cannot reject the accused's subsequent evidence
on the general issue simply because it disbelieves his evidence

on the issue of voluntariness in the trial within the trial. The
Casz 1s then decided on the tuta;ity af the evidence before the
ceurt including, of course, the probative value ang effect of the

admitted confession.

In countries which employ the jury system, the guestion whether a
statement is voluntary is for the Jjudge. And S0, whenever the
admissibility of such a statement is challenged upon the ground
that it is involuntary, it is the duty of the judge alone to rule
on it. Evidence on this issue is then heard and a ruling made

in the absence of the Jury. 15, If the Judge rules that the
statement is admissible, defence counsel is entitled to cross-
examine police witnesses again in the presence of the jury as to

the circumstances in which the statement was obtained. 16.

It sometimes happens that the accused denies having made any statement

to the police and alleges that the statement attributed to him was
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simply manufactured by the police in order to "fix" him. 1In

Elivoti Chilenga v The Jueen, 17, it was held that a8 denial

that the accused ever made the statement should not be the
subject of a trial within a trial but that it should be dealt

with as one of the general issues, -

R similar approach was made in Nyambe Mwiya and Another v

The People, 18. In that case the second appellant denied that

she had made certain statementé’imputed to her; in her unsworn
statement she made no reference to having fixed her thumb print
to anything, but in Cross-examination of the police officer

who alleged he had recorded her statement, it was put to him
that he had simply asked her to thumb print a paper. By a
majority, the Court of Rppeal for Zambia held that where an
accused alleges that he made -no statement at all this, like

any other traverse of the prosecution case, is one of the Yssues
in the trial and should not be the subject of & trial within a
trial. Cbviously, the case was simply treated by all three
members of the court as a straight-forward denial that the
stetement had been made without regard being had to the fact that

the appellant had been "asked to thumb print a paper”.

Recently, however, in Tapisha v The People, 19, the Supreme

Court of Zambia held that where any question arises as to
voluntariness of g statement or any part of it, including the
signature, then because voluntariness is, as a matter of law,
a condition precedent to the admissibility of the statement,
this issue must he decided as a preliminary one by means of a

trial within a trial. In that case the applicant was convicted



a free and voluntary statement. Objection was taken on the grount
that the statement was made as g resu}t of beatings, and a trial
within a trial was commenced:’ When this trial within the trial
was almost concluded it was established that the applicant would
allege. that he made no statement but that he was forced to

eign his name in g note book. The trial magistrate thereupon
discontinued the trial within the trial on the ground that a
denial that a statement was made is a8 matter for the general
issues and naot for a trial within a trial. After reviewing
authorities, the Supreme Court said at page 226;

“Nvambe Mwiva, 18, is not, however, authority for the
tourse adopted hy the learned magistrate in the recent

Case. As we have said, that case wasg treated as a case of
a simple denial that the statement had been made; the

case before us is an objection based aon an allegation that
Ano statement was made 8s 8 result of force, altered later
to the allegation that ng statement was made but that

the appellant had been forced to write his signature in a
note book. We kncw of no Case in which thig allegation

has been held to be one of the general issues; in all the
cases in which reference has been made to this kind of
situation the contrary has been assumed. For instance, in
Man joro v R, 20, Clayden, b.C.J., disapproved Mambilina, 21,
in so far as it decided that agn g mere denial of the making

on to say at page 706:

'In fact in that Case the accused alsp maintained that

he was assaulted tg make him thumb print the statement.
So there was some indication of an alternative allegation
that if anything was said force was used. For that issye
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. T
Triig is in cCiorcence with tiw principle tius
voluntariness is ga cendition precedent to admissibility,
fs it could equally be put on the basis that a signature
or thumb print is an gssentiel part of g statement
where it is tendered os a8 document, and that the whole
must be shown to be voluntary,?

And later on the Same page, the court continued:

"Where any guestion arlses as to the voluntariness of a
statement or any part of it, including the signature,
then because voluntariness is, as a matter of law, a
cencdition precedent tg the admissihility of the
etatement, this igsyue must be decided 25 g preliminary
Cne 2y meens of a trial within the trial,

Thus, if the amccused alleges that he wag forced to
sign a blank piece of peper, or a document the contents
of which were not made by him, the guestion of
veluntariness has heen raised and must be decided &5 a
preliminary issue. But if thz accused admits that he
sioned a blank plece of paper quite voluntarily, without
being Farced or induced, simply hecause he was asked to
do so, the matter ig part of the general issues.”

The court sald that had the trial within the trial been
cancluded and the alleged confession excluded as a result,

the remainder of the evidence was nevertheless aof such weight
that, if left unanswered, it would unquestianably have resulted
in a conviction. 1In those circumstances, the applicant could
not therefore argue that he was placed in the position where he
was obliged to go into the witness box in order to meet the
allegation that he made a valuntary confession, when without
the irregularity he might have elected not tg give evidence

on the general 1ssues,
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Tapisha's case, 19, was followed in Nyamhe v The FPeople, 22

where the appellant wag alleged to have made a confession to g
police officer. At the gppellant's trial, objection was taken

to the confession on the ground that the appellant had been

forced to sign g statement not made by Him and the learned

trial judge ruled that no trial within.the tria} was necessary,

On oppesl the Supreme Court held that in all the circumstances

of the case, they were umable to say that had the learned trial
Judge considered the issue of voluntariness in a trial within a
trial ke must inevitably have held that the confession was admissible
for that and other Teasond, the conviction wes not upheld.

Thus, the law in Zambia is that where the accused at his trial
repuciates or retracts his alleged confession on the ground that it
is not voluntary or, alleges that he made no statement tg a persan
in authority but that he was forced to sign or thumbprint a blank
pleces of mper or a piece of paper on which was already written a
statement manufactured by a person in authority, then a trial within
a trial must be conducted unless the prosecution chooses not to
produce‘the alleged confession.

It is necessary to consider the effect of failure to conduct a trial
within g trial resulting in the admission in evidence of a statement
attributed to an accused person but which he challenges on the ground
of involuntariness. This question arase in the East African case of

M'Murairi s/o Kategwa, 23, where the East African Court of Appeal said

"It must be presumed that in each gof these cases this court was

satisfied that in fact no injustice had been caused. This court
has, however, not always been entirely consistent in its treatment
of the statements irregularly admitted. When the court has been
satisfied that all the relevant evidence has been heard and con-
sidered by the trial Judge (though not necessarily at the right
time) and that ' '
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his conclusion thereon was the only reasonable one, it has
taken the substance of the statement into consideration
as part of the evidence in the case...."

The conclusion reached in that case was that the only criterion

to be applied was whether the irregularity had, in fact, prejudicec
the accused. Accordingly, failure tn‘comply with the correct
procedure for trial within a trial is a curable irregularity
provded that the trial court had cansldered all the relevant
evidence, though not necessarily at the right time, and its

canclusien is the only reasonable one.

The reasoning in M'Murairi's case, 23, was adopted by Blagden, J.,

as he then was, in Mambilina v R, 21, and received the approval

of the Supreme Court of Zambia in Tapisha's case, 19.

Judoe's Discretion

It is trite law that even where a confession is held to be free

and voluntary, the judge, in his discretion, may nevertheless
exclude it if it was obtained in circumstances unfair to the
accused, for instance, if there has, been & breach of the Judges!
Rules, 24. Moreover, notwithstanding that the statement was

both voluntary and obtained in accordance with the Judges' Rules,
the judge may exclude it in the exercise of his residual discretion
to exclude any evidence if the strict rules of admissibility would

operate unfairly against an accused person. 25.

In R v Malison, 26, the High Court of the then Northern Rhodesia

held that a statement by an accused person made otherwise than in

accordance with the Judges' Rules is not necessarily inadmissible



- 122 -
in evidence. But as we have Just seen the Judge has a
discretion either to admit such a confession or to reject 1t.

In Nalishwa v The People, 27, Baron, J.P., as he then was,

delivering the Judgment of the court made a reference to

The Feople v Nelson Habwacha, 25, and then said:

"In the course of a review of the authorities in

Hebuacha'ls case, 25, I cited a dictum of Lord Parker,

C.Jde, in Callis v Gunn, 28, which sets out the proper

approach to the question of voluntariness and, the
exercise of the court's discretion, namely that the court
always has a discretion to exclude any evidence if its
sdmission would operate unfairly against an accuged, and
in the case of @n alleged confession there is the further
principle that the confession must be shown to have been
voluntarye In considering what circumstances would
be unfair Lord Parker used the expression

' «ee. in an oppressive manner by force or against

the wishes of an accused'.

It must be stressed also that it is not only when there
has been a breach of the Judges! Rules that the question
of discretion arises; the principles of fair conduct are
principles in their own right independently of the Judges!
Rules. As Briggs, F.J., said in Mbopeleghe v R, 29, at

page 519:

' But the principles of fair conduct underlying the
Judges' Rules always existed independently of them...!
and at page 520:

' The issue must always be whether the accused was so
unfairly or improperly treated in all the circumstances
that the evidence ought to be rejected.!

In the present case there was the clearest possible
impraopriety
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on the part of the police officer in questioning the appellant
when in custody without administering a caution, and in
guestioning him throughout that night and the following day
before finally obtaining a statement on the evening of the

5th. It was incumbent on the learned Judge to consider whether
‘this wag a proper case for the exercise of his discretion,

but it is apparent that he considered only the question of
voluntariness; we are forced to this conclusion by the
complete absence of any reference to discretion, and by

the concluding words of the ruling, 'Accordingly, (the statement)
will be admitted...'. The failure to consider the matter of
his discretion constitutes a serious misdirection."”

It seems clear that the unfair conduct that Lord Parker talked

about in Gunn's case, 28, namely, "in an oppressive manner by

force against the wishes of an accused" does not, with due respect,
bring into play the exercise of the Judge's discretinn, for the

simple reason that such conduct amounts to an inducement and therefore
goes to voluntariness. As it has already been observed in Chapter III
inducement may be open or veiled. Rlthough it was said in Zondo and

Three Gthers v R, 24, that "prolanged questioning by the police does

not, in itself, infer undue pressure", 30, it is submitted that the
better view should be that such prolonged questioning tends to weaken
the accused's will as he is likely>to feel that the making of a
statement would quickly put an end to such an ordeal. In such
circumstances the prolonged guestioning, it is submitted, amounts to
a veiled inducement and a statement obtained in consequence of it
should attract the procedure of a trial within & trisl in order to
determine its voluntariness or otherwise. As Charles, J., put it

in R v John Kahyata, 30,
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"The most devious forms of inducement which vitiate
cenfessions are physical torture and prolonged
questioning under the so-called third degree process
whereby the will of a suspect not to incriminate
himself is broken.®

In Petrol v The People, 21, the Supreme Court of Zambia held
that whore the facts found by the court amount to a rejection

of the allegations that the circumstances surrounding the taking
of & statement were unfair or improper, the gquestion of the

exercise of the court's discretion does not arise.

The leading case on the subject of the exercise of g Judge's
discretion with regard to confessions was decided by the

Supreme Court of Zambia in 1976. That case is Zeka Chinyama

and two Others, 32, where it was said‘that in practice, when

dealing with an objection to the admissibility of an alleged
confession the trial court will first satisfy itself that it

was made freely and voluntarily; if so satisfied, the court

in a proper case must then consider whether the confession

should in the exercise of its discretion be excluded, notuwithstanding
that it was voluntary and therefore strictly speaking admissible,
because in all the circumstances the strict application of

the rules as to admissibility would operate unfairly against the
accused. The court continued at page &4 :

"We have said 'in a proper case'. The position is not -

8s argued before us ~ that the court must automatically

in every case make a decision whether or not in the exercise
of its discretion to exclude the confession. For instance,
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where the only impropriety alleged, or suggested by the
evidence, 1d assaults inducing the confession, once the
court has rejected this allegation and satisfied itself
that the confession was voluntary, there remains no ground
on which the court's discretion could properly be exercised.
This was the position in Sekeleti v The People, 33, where we
gaid:
'In the present case no guestion of discretion arises;
the only improprieties alleged were the assaults, and
once the court expressed itself to be satisfied that

these alleged assaults did not take place there was no

basis for the exercise of its discretion.' ".
And at page 6, the court continued:

"The precise position of the Judges' Rules is important.
Their breach does not render evidence, and in particular

a confession, automatically inadmissible; they are rules

of practice indicating what conduct on the part of police
officers the courts will regard as unfair or improper.

Since in practice most cases in which the issue of the
court's discretion arises involve alleged improprieties

by police officers, the issue has come to be associated
with breaches of the Judges' Rules, and no other impropriety
is alleged here; but for completeness it should be said that
the principles of fair conduct underlying the Judges' Rules
are principles in their own right independently of thase
rules, and that unfair or improper conduct on the part of
people other than police officers can equally lead to the
exclusion of evidence in the discretion of the court."

Thereafter the court said that the circumstances in which the
discretion to exclude a confession made to a police officer

falls to be considered are when such confession has been held

to have been voluntarily made but there has been a breach of
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the Judges' Rules or other unfalir conduct surrounding the making
of the confession, either on the part of a police officer or‘

of some other person, which might indicate to a judge that there
is danger of unfairness. The test as to whether the discretion
should be exercised is whether the application of the strict

rules of admissibility would operate unfairly against the accused.

Whether, in any given case, the application of the strict rules
of admissibility would operate unfairly must depend cn the facts

of that case.

In Kuruma, s/o Kaniu v R, 34, Lord Goddard, C.J., said at page 229:

"No doubt in a criminzl case the judge always has a
discretion to disallow evidence if the strict rules of
admissibility would operate unfaeirly against the accused."
In R v Payne, 35, the appellant was asked at the police station
whether he was willing to be examined by a doctor specifically
for the purpose of ascertaining whether he was suffering from
any illness or disability. The appellant was told that it was no
part of the doctor's duty to examine him in order to give an
opinion as to his unfitness to drive. The appellant consented
to be examined by a doctor, who thereafter gave evidence that the
appellant was uncder the influence of drink to such an extent as
to be unfit to have proper control of a car. On appeal Lord

Parker, C.J., said:

".eee while such evidence from the doctor in circumstances
such as these was clearly admissible, nevertheless the
chairman in the exercise of his discretion oughi to have

refused to allow that evidence to be given on the basis
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that If the accused realised that the doctor
would give evidence on the matter he might

refuse to subject himself to examination.”
Rs already indicated the discretion does not fall to be exercised
in every case, where in the words of Llayden F.J., (cited with

approval in Zeka Chinyama's case, 32, at page 12) "every

circumstance which might conceivably be regarded as (indicating
unfairness) has been considered in the very decision that the
confession was voluntary® the guestion of the exercise of the
court's discretion does not arise. In that case the Supreme
Court said at page 8 :

"It cen thus be seen that there are many types of case
in which the question may arise of the exercise of

the diescretion to exclude; we are concerned here with
only one type, namely where the evidence in guestion

is u stotement alleged to have been made by the accused
to a police officer. The circumstances in which the
reception of evidence wculd operate unfairly against

an accused will depend on the facts of the particular

cose and do not lend themselves to precise definition.

Cut the dicta in Callis v Gunn, 36, and Payne, 35, would
ceem to suggest the following as a general principle:
'that the discretion ought to be exercised in
favour of the accused where, but for the unfair
or improper conduct complained of, the accused
might not voluntarily have provided the evidence
in guestion or the opportunity to obtain it by the
accused to a police officer. The circumstances in
which the reception of evidence would operate unfairly
against an accused will depend on the facts of the
particular case and do not lend themselves to precise
definition. But the dicta in Callis v Gunn, 36,
and Payne, 35, would seem to suggest the ?olluuing as

a general principle:
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of the accused where, but for the unfoir or improper
conduct complained of, the sccused might not voluntarily
have provided the evidence in question or the opportunity
to obtain it.! ,
The critical factor is the voluntary provision of the evidence
or the opportunity to obtain it, by the accused himself, and
seems to be the basis of the distinction between cases like
Buruma, 34, ond cases like Payne, 35; it would otherwise be
difficult to see why, if the udmission of evidence which a
man has been tricked into providing would operate unfairly
against him, it would naot be equally unfair to admit evidence
which had been stolen or otherwise illegally obtained. The
answer would seem to lie in the fundamental rule of English
law that a man cannot be Tequired to incriminate himself."
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TNADBTSOINILITY CF ouns COUTCNG

Invaoluntury Cunfessions ,

-

“< have wlreudy choerved thut no statement by un wccuser ig

erdiiicoible in evidence sgoinst him unless it is shown by the
Frocecution to have been mode freely ond volunturily in the

sense thet 1t hus not been cbtained fram hinm either by feur

pArejudice or hope of advantag2 excrciced or hold oyt Ly

@ percon in cuthority. 1. The basis bpun whizh invuluntory

Gna dre rejected is the dunger thut the Hrisoner nuy
ae induced Ly hope gr fear to incriminute himgolf Talsely.

~

In v ORri Pupeya, 2, the wccused was charped with

“unsloughter. During the casz for the brosccution G police
witrecs ccucht to put in evidence a stutement made by the

ed in ansuer to the forragl charge, and after the usugl
formul wurning sng cavtion had been given. 1In Lriss-cranination
thic citnecs admitted that the accused had cltd“’” indicated

“C kim his wish to gee o suliciter before he could make a
cterment.  Joodran J., held that the statenent having been
taken in spite of the fu-t that the accused said he Lantod

toc gee o culicitor before making it could not he regarded as

3
y
3

conpletely free and vaoluntary and was therefcre incdmicsible

n evidence. Uith due respect to the triel judge in thas

case, 1t is submitted that the fact of the police officer's refusal
©a zllou the accused to see his solicitor prior to the

i

mcking of the statement did not go to
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voluntariness in the absence of any inducement. There is,
in point of fact, nothing in the report to eveﬁ sungest that
the accused wes in any way induced by the Police Officer.
Ascuming that there was absence of inducement, that was

a preper cose in which the learned %rial Judoe eould have

exercised his discretion in favour of the accused,

Consequertinl Discoveries

However, If in consequerce of an inadmissible confession, or
information unduly or unfalrly obtained from the accused, the
property or the instrumont of the crime, or the hody of the
perssn murdered, or any cther material fact, hes been
discovered, proof is admissible thet such discovery was made
confermably with the information so obtained. The accused's
statemsnt as to his knowledge of the plzce where the property
or other article was ts be found being thas confirmed by the
fact of discovery, 1s shown to be true, and not to have been

fabricated in conseqguence of any lnducement,

In R v Uarwickshall, 3, a woman charged as an accessory after

the fact to theft end as a receiver of stolen goods was
improperly induced to make a confessicn in the course of which
she said that the property in question was in her lodglings where
it was in fact found, the court held that the exclusion of 2
confession "forced from the mind by the flattery of hope, or

by the pressure of fear" was not based on any breach of public
faith the might be involved in its reception, but was due to

the fact that the confession comes in such a questlonable shape,
when it is to be considered as the evidence of quilt, that no

credit cught to be given to it. The court then said:



ihig principle respecting confescions hag no applicution

whatover gs tg the wdmission or rejection uf fucts, whether
the knowledge of them be ubtuined in cansequence af un
exterted confecscion or whether it arises from any other
Soarce; for a fuct, if it ex’sfﬁd at all, must pxicl
Inviriably in the sgne munner whether the cunfession fron

th it derives be in other respects true or false

b

fucts thus ubtained, however, must he fully and
icfactorily proved withe cut calling in oid uny part of the

cunfossion from which they ray hove Been derived.”
set in oy weuld, G4, the accused mada @n inudmissible confession
which contuined g reference to the whereahbouts of Luntern,
The Iunteon wos sulsequently found and Both Tindull, C.J., and
ferke T, hold $hut the Telovant part of the ctutenont cuuld
to civen in evidence, and the policemen avcordingly ctatod Shot
sLeustd told him he hud thrown the luntarn intg certuin

Lull's wion, Ly wus followed sy Chomby, Je, 4s he then wds, In

Tho touple v Shanty, 5,0 In thut Luse, three aicused were
charced with the v uffence of murder which, ut the clous of the
pTusteution cuce, was reduced tu mancluughtor, it the end of
the Guse the srcond Lno third accused were wCquitted Lut the
Pirot ancusod woy convicted of the reduced chargoe., buring the
tuuroe oi cvidencn, the ivurned trigl Judge fuund thot thp
stateionts uf the fipet <ttused hud been ultained by the pulice
Us o result of gn improper inducenent. He then caid at page 12G:

“The evidence of wubi-Inspector Fajoba and Drotective

-~

solotunt Ingpectur Sunda is thut the firgt ocused led then
tu the ccene after questioning and thut they found the body
7 the deceused there, This boils down tu the fact that asg
@ result of infurmation improperly obtained fram the first
accused, the police fFound the deceased's body. On the

authority of Gould!s Cos?y, by ... that purt of tho L-n
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and ceution statement which directly relates to the
discovery of the body and only thot, becomes receivable
because it cannot be untrue. I accept it ...."

Nokes' 6, approach on this subject is cautious. But Archbold, 7
says that -

"In K v Warwickshall, 3, at page 300, the court staoted:

'Facts thus obtained, however, must be fully and
satisfactorily proved without calling in the aid of ony part
of the confession from which they may have heen derived!

but of R v Gould, &, and R v Garbett, 8. The vieuw

(and it is submitted that it is the better view, see

] v Treacy, 9,) expressed in R v Warwickshall, &4, was

supported by Erle J. in R v Berriman, 10, where in

referring to the prosecution's desire to ask a witness
whether the search which resulted in the discovery

of a child's remains was implemented in consequence of the
defendant's answers to improper questions put by the
examining magistrate, he said 'No. WNot in conseguence of
what she said. VYou may ask him what search was made and
what things were found, bﬁt under the circumstances, I
cannot ellow the proceedings to he connected with the

prisonzr.' ¥
The practice concerning the admiésibility of factual evidence
obtained as a consequence of an inadmissible confession is that
the prosecution witness concerned may simply be asked by the
prosecutor what search, if any, was made and what things were
found. It is thus competent to prove that the accused stated
that the thing would be found by searching a particular place,
and that it was accordingly so found; but it would not, in such
a case of confession improperly obtained; be competent to inquire
whether he confessed that he had concealeﬁ it there. The question
that arises is whether so much of the confession as relates
distinctly to the fact discovered by it may be given in evidence,
an the ground that that part of the statement, at least, cannot

be false, 1CA.
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Before cencluding this stb-heading, it iy neeesonry Lo
discuss the admissibility of evidence (other than that aof
confessions), obtained as a result of an unlawfyl ap unfuir
act. According tg Cross, 11, the English authoriticy un the
admissibility of evidence procured in consequence of on 11leqgal
search or other unlawful act, are uniformaly in favour of its
reception although there are not many aof them,
In Vurums v Ry, 12, the eccused was tharged in Kenya with being
in possession of ten rounds of ammunition contrary to emergency
regulations of that country. The ammunition was alleged to have
been found in hisg packet by two police cfficers who (it was
ascuned) had ng power of search under the regulations. Evidence
of the illegal search was admitted in evidence anc the accused
was convicted., The Court of Appeal for East Africa as well as
the Judicizl Committee of the Privy Council dismissed appeals
acalinst conviction. 1In giving the opinion af the Board, Lord
Geddard Ced., said:
*In their Lordships! opinicn the test to he applied in
censidering whether evidence is admissible is whethar
it is relevant to the matters in issue. If it is, 1t is
acnissible and the court 1s not concerned with how the
evidence was ohtained,"
Commenting vpon some Gecottish authorities he said:

"If for instance some admission of some piece of evidence,
B.8. a document, had been obtained from a defendant by
trick, no doubt the Judge might properly rule it out,"

And later on he sald:

"In their Lordships' opinion when it is & question

of the admission of svidence strictly, it is not
whether the methad by which 1t was obtained i1s tortious
but excusable, but whether what has been obtained ig

relevant to the issue being tried "



Their Lordehips pointed out that they were not qualifying in any
cecree whatatever the rule of Jow with 1egaed L bhe adetaalon

of confessicons,.

In 1976, the Gupreme Court of Zambia decided what may be
considered in this country as the leading case on the matter.

The case is Stanley Nyanbe Lisuaniso v The Peaple, 13, where the

applicant had been convicted of official corruption. The
applicant, a police officer, was approached by the driver of a
car (the complainant) which had been impounded on account of
defective tyres. The applicent told the complainant to come

ta his house so that the matter could be discussed "properly",
then the complainant visited the applicant's house, the applicant
denanded payment of K100 as caonsideration for the release

of the car adding that if the matter went tao court, the
complainant would pay a lot of money. Thereafter the
compleinant reported the motter at the Police Force Headquarters
where, by arrangement, he uas handed K80 in benk notes which
were marked for ease of identification. Date and time were
fixed for the applicant to be paid at his home. Then three
police officers, one independent witness and the complainant,
rroceceded to the applicent's house at the appointed time

which wes after sunset. The police and the independent witness
remzined gutside while the complainant entered the applicantt's
house and as soon as the applicant accepted payment of the K80,

the complzinant signalled to the waiting police, who immediately
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Cune and asked if the epplicant had ahy money; he replicd in
the nengative. The police officers then sought pormicsion tn
scarch the house but this was refused. A seurch wurrant

had earlier Leeon obtained by falsely swearing that at the 4$ime
the application for the warrant was‘bcing made, the cash in
guestion was already in the applicantts possession.,  Seurch wgg
nade and cn finding the marked K80 in tash, the applicans (Wiela
arrested for, and charged with, official corruption. At the
epplicant's trial the defence was that the falsely suorn search

warrant wa

ul

invalid and the resultant search illegal. It wag
ergued that anything discovered 88 a result of an illegal search
and seizure wag inadmissible in evidence. The argument wag
regeated during the hearing of the apblication by the Suprenme

Court.

Many autharities in the Common Lay Countries were reviewed
by the Supreme Court, including, for instance, the Scottish

case of Lurrie Muir, 14, where evidence of milk bottles obtained

a5 a result of agn illegal search by Inspectors employed by the
Scottish Milk Marketing Qoard wag held inadmissible by recascn

of the fact that the illegal search had been made, not by palicemen
»Bssessing a Ylarge residuum of common law discretionary pouers,
but by pPrivately employed inspectors, Lord Justice-General

Lord Cocper, whag delivered the unanimous Jjudgment of the court,
carefully reviewed Scottish authorities and aftep citing sonme

dicta from the House of Lords, he said:



"It seems to me that the law must strive to reconclle
two highly important interests which are liable to
come into conflicte

(a) the interest of the citizen to be protected Prom
illegal or irregular invasions of his liberties
by the authorities, and '

(b) the interest of the State to secure that evidence
bearing upon the commission of crime and necessary
to enable justice to be done shall bot be withheld
from courts of law on any mere formal or technical
ground., Neither of these objects can be insisted
upon to the uttermost. The protecticn of the citizen
1s primarily protection for the innccent citizen
against unwarranted, wrongful and perhaps high-handed
interference, and the comman sanction is an action ..
for damages. The protection is not intended as a
protection for the guilty citizen against the efforts of
the public prosecutor to vindicate the law. On the
other hand the interest of the state cannot hbe
magnified to the point of causing all the safe-guards
for the protection of the citizen vanish, and of
offering a positive inducement to authorities to
proceed by,"

Orne of the other cases referred to was R v Doyle, ‘45 a Canadian
case in which it was held that evidence égtained by execution
of an illegal warrant was edmissible. In a careful judgment,
Wilson, C.J., said at page 353:

"I think the evidence is admissible so long as the

fact so wrongly discovered is a fact - apart from

the manner 1t was discovered - admissible against the
party,”

The learned Chief Justice then examined the relationship betuween
the confession doctrine (i.e. the admissibillty of facts obtained,
as a result of an inadmissible confession) and the question of

evidence procured through illegal searches and selzures. After
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making an analysis that was later elaborated by Wigmore, he
said that the reason why improperly induced confessions were
excluded was because they could not be depended upon to be true,
wherens properly discovered in consequénce of inadmissible
confessions or as & result of an illegal search was admitted

as evidence because it was a fact - a relevant fact.

The Supreme Court came to the following conclusion in

Liswaniso's case, 13:

"On the authorities, it is our considered view that

(the rule relating to involuntary confessions apart)
evidence illegally obtained, e.g., as a result of an
illegal search and seizure ... is, if relevant,
admissible on the ground that such evidence is a fact
(i.e. true) regardless of whether or not it violates a
provisicn of the constitution (or some other law). In
our view the evidence of search and seizure of the
currency in the case now under consideration, although based
upon an irregular search warrant, was rightly admitted
by the trial court because that evidence was a relevant
fact. But we wish to make it abundently clear that any
illegal or irregular invasions by the police or anyone
else are not to hbe condoned and anyone guilty of such
an invasion may be visited by criminal or civil
sanctionS..es”

Anbiguous Confessions

A confession should be unequivocal. Thus, where it is equivocal
or in any way ambiguous, the court may quash a conviction
founded thereon. In Enctiades v The People, 16 Pickett, J., as

he then was, said that the statement "Yes I am in tfouble" was
ambiguous.
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A remark "just my bad luck" 1s not necessarily evidence of guilt,
for it might be merely disappointment at being charged, 17.

In Daniel Chisenga v The Peocple, 18, the accused when charged said:

"It is true". This was held to be egquivocal. Similarly, the
accusad's statement "VYes I stole" was held to be equivocal in

The Pesple v Zulu, 19, upon the charge of burglary and theft,

And an admission made in court of the possession of an offensive

weapcn is not an admission of being in possession of it without

lawful excuse.

Subgequent Confessionsg

Rs we have seen previously in Chapter III, under the sub-heading
of “Duration of Inducement", it is settled lew that where tuwo
(or more) éonfassions are made and the first is held not to

have been freely and voluntarily made, thz seccnd (or any

other subseguent statement) would equally be inadmissible, even
thcugh there has been no fresh inducement, unless it is shouwn
that the previous inducement has ceased to operate on the

mind of the accused, 20,

The question arises as tc whether a voluntary confession made after
verdict is admissible in evidence at a subsequent trial,

It would appear that a person who makes a voluntary confessiaon
after his acquittal cannot be prosecuted again for the offence

in respect of which he has been acquitted in spite of the fact

that the confession relstes to that very offence. The basis

for this lies upon the principle of "eutrefois acquit)

In the South Africen case of Rex v Zunqu, 21, the accused was

convicted of robheory which had taken place nearly ten years before
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the case wes trieds It scems that after cenviction the case
was.reviewed, The reviewing judge was of the opinion

that there should have been a reasonable doubt as to the
accused's guilt on the ground of mistake identity. The
Attorrney-General then requested that the evidence should be
allowed of a conversation, subsequent ta the conviction, whereln
the accused had confessed to the crime, but the court on
review, held that this would be going toco far and would be
unfair to the accused. The conviction and sentence were then
set aside. This decision has been criticised on the ground
that the judge could have heard the evidence of the cunfession
under a statutory provision and could then have found that

the conviction was in accordance with substantial Justice, 22.
To recall the words of Bagulay, J., in the Indian case of

Chwa Hum Htive v King - Emperor, 23:

"it must be remembered that the acquittal of a guilty
accused is just as much a miscarriage of Justice as the
convictien of an innocent person,®

It is submitted, however, that in Rex v Zungu, 21, the decision

of the learned judge wculd have been competent but for the
existence of the statutory provision which ought to have

been invcked,
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CHAPTER VIT

AQUSE AND USE OF CUNFESSIONS

Apuse af Confessions

Due to the frellties of human nature it so happens that

scmetimes confessions are abused.

It is easy to imagine a policeman or a detective who has been
laboriously on the track of a criminal Por & long time fully
confident that the wman has done it. After infinite pains

he thinks he has got his man and in the bona fide belief
errests him, or erranges his arrest. Then in the excited
moment of his triumph, he finds himself short of one piece

of necessary evidence which he may then he temnted to

obtain fram him by using uncrthodox methods, such as threats
of violence, actual viclence, promises or some subtle form

of inducement aimed at the breaking down of the suspect's will.
sometimes the suspect or accused may be found so
unzccemmodating as not to supply & ready-made confession;

the police officer concerned may then fall ints the

temptation to invent one for his convenience so that he

could secure a conviction. This type of impropriety may well
be common place among some police officers who feel that their
chances of promotion to high ranks are mainly dependent upon
the number of convictions they can secure as a result of their

investigations or the part they play leading to successful

prosecutions, although it 1s only falr to say that police training

in no way encourages this aspect.
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~uty uf course, the criminal law, recting un judicicl
decislions, oz well as Judepsg! Rules, safenuurcde sugpects und
? o ¥ |

sceuced percens from alleced confessiong, Invuriubly, howove er,

peilen oificers endeavour tu follow the Judges! Rules,

)

~

T P} I N d -~ " - =
n v Vohyaty, 1, Charles vie, UGhserVRd:

“Tho wppllication of the law relatinng %o incriwingting
Shorieneonto 1o, noodowtt, one which places ¢ hoavy burden

n tho pulice in concucting their investigaticns,  Never-
voless, it ig, in my epinion, of conciituticnygl importunce,

ver trunuuonding the pProut of gullt of guilty individualsg,

chut it Lo not whittled doun wnd thut it be gppliord
2y ihoocourts strictly;  to do otherwise will open the door
e the Inguisition and tho Gestapo, and to the Folice
“ Hby
noursing the functions of the courto. It is alss ertinent
) -

g
he remarks of Cave J., in Heoing v Thunu:un 23
y M) L

'I wluways suspect these confessions, which are suzpused
<€

-

<5 L the cfifearing of penitence and romorse, and which
arc nonetheless repudiated by the prisumer at the trigl.
It is remarkanle $hat it is often of very rure wcourrence
vor evidence of & confession tu Le given when the proof
c¥ the prisoner's cuilt is otheruise clear ard

ewTyi Lut when it is not clear and setic factory
e prisoner is not infrequently alleqed to have been
Lorn ol penitence ond remorse, to supnlerment it with
cenfescion and this desire itgelf vanishes as socn

s he appeers in @ court of Justice,t
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Anc in Zonde end Others v The Queen, 3, Charles J., sald that

according to authorities cited in that czse, the basls upon

which evidence of an incriminating statement is excluded in

the absence of proof of the condition of admissibllity is not

that the lszw presumes the statement to be untrue in the absence

of such proof, but because of the danger which induced confessions
or sdmissions present to the innocent and the due administration
of Justice. ~That danger has been aptly pointed out by the
American suthority on evidence, Professor Wigmore, 4, in the

following lenguage:

"The real ocbjection is that eny system of administration
which permits the prosecuticn to trust habitually to
compulsory self-disclosure as & source of proof must itself
suffer morally thereby. The inclination develops to rely
mainly upon such evidence, and to be satisfied with an
incomplete investigation of the other sources. The exercise
of the power to extrasct answers begets a forgetfulness of
the just limitations of that power. The simple and peaceful
pracess of questioning breeds readiness to resort to
bullying and to physical force, and torture. If there 1s a
right tc an enswer, there soon seems to be a right to the
expected ansucr - that is, to a confession of guilt. Thus
the lepitimete use prows into the unjost abuse; ultimately
the innocent are jeopardised by the encroachment of a bad

system,™
The learned judge went on to say that as the history of recent
years alone suffices to show, the danger referred to in that
statement is such as to render it of constitutional importance
that the courte adhere strictly to the law governing the
admissibility of self-incriminating statements asgainst accused
persons. Not to do so will open the door to the methods of
Gestaopo, to "breinweshing® and to the police usurping the

functions of the courts.b.
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Effect of Confessions on Police Investigations

In some cases once the police have obtained a canfession from a
suspect, they feel contented and carry out no further
investigatiaons that may throw more light upon the case under
investigation. The result of such dereliction of duty is, of
caurse, that once the alleged canfesgion is successPully
challenged in court, the entire case collapses. A ndﬁber af
such cases might otheruise result in convictions if proper

investigations were carried out.

In the preceding chapter, we saw that even when alleged
confessions are held inadmissible, facts discovered in

consequence of such confessions are receivable in evidence,

The point cannot be over-emphasised that the police should et all
times do tﬁeir competent best In the barrying out of criminal
investigaticns regardless of whether or not an alleged confession
has been obtained from the suspect or accused person. In this way,
the number of acquittals in relation to persons who might
otherwise be convicted, would be minimised, If, through shoddy
investigations, the otherwise guilty persons get away with it,,
this undoubtedly, tends to offer encouragement to such persons

to indulge in further criminal activities, thereby increasing the
already existing problems that lie in the path of our relentless

war to combat crime,

Probative VYalue of Confessions

Volunizry confessions of guilt heal all flaws in a prosecution.
They save infinite time end trouble. It is, therefore, 1little
wonder that police officers long for them in their activities as

for wanna in the wilderness, 5,
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In Puwows v The Feople, G, Dennig Jey suid ut Fages 169 - 114;

gl

"IT un woccused person knows the truth and Chuuses ty tell it

to the police, then, Lrimue fucie and subject alwuys to the

Tules wnd principles govearning such mutters, the pclice would

be entitled to put it vefure the cuﬁrt.

I cee no reason here tor any great surprise, as wus
mentlonod in the evidence, that the cppellant chould
awve uppeared hagpy to gpeox gt that stage, when he had

dak g
80 to cpeck, decided ts get it of f hig chogst.,

I i1l not reud it 2ll in cetail but would refer to

Prufecsor Granville Williaomo ot page 234t of the cune

1060 vulume of the Crininul Loy Neovieoy:

'Thoe police ure rencrliably successful fn chtuining
<noriminating stutements by meang of intmrrugution, und
thiz very succeos Nuturally awakens dork saspleions. Dut
it i certainly nut'nccn:sary tu suppuse thot unfuirp
rothods have heen uced.  dhen an offender hus bLeen

incrimingting circumstunces, he often

n n

judires it better to confess ung pleaud guilty, hoping
to et a lighter sentence. Fareuver, {(und
a

-

it tuo little undorstood by thoane wha

4
e
1
[2e]
w
&
c Y
sl
[
e

mowhen confessions ure made tc the pelice;,
4 cuillty person who finds himgelf detected often
iches to confess in order to obtain relief from the

Teeling of nuilt. The point cannat be hetter

Brpreccec tham in the words af Uicmore, 7.
D i

'The nervous pressure of guilt is enarmous; the
load cf the deed done is heavy; the fear of
cetection fills the tonsciousness; and when
detection comes, the pressure is relieved;
and the deep sense of relief mckes confession
a satisfaction. &t that moment, he will teil
all, and tell it truly. To forbigd soliciting
him, to seek tg prevent this relief is tg fly
in the face of human nature.,t ¥
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There eppeurs to be two schools of thourht uu to the evidentiol
value of confessions. Cne of these affirms the slender value
of confessicns and urges the greatest caution in thelr uoe.

The other asserts that confessions gre the beot kind of /

evidence.

B

It is ccomen cause that confessions vary in value according to
the circuemstances in which they are made. Some are clearly

tructuccthy while others are worthless.

Lith regord to the two diametrically opposed schaols of thought,
the explanation would appear to lie in the mixture of nood

and bad qualities likely to be present in all attempts to uce
confessicns. It is thus necessary to distinguish betueen the
ccniession as a proved fast and the process of proving an

allecged confession.

Uher the making cf a confession is a completely proved fact and
i1ts avthenticity i beyond doubt and conceded, it is then
inconirovertible that such confession is the best sort of
evidence. s Erle, J., said in R v Daldr

y 8:

"I am of the cpinion that when a confessicn is well proved,

it

s
G

the best evidence that can be produced.”
Professor Ndula, 9, says that -

"It is not right .... to ignore the fact that there are
pecple who very much support confessions and would like them
tolerated if not encouraged. They argue that the aholition

of confessions would increase the crime wave. ATter the

Hiranda Case, 10, some prominent Americans, Richard Nisaon
anong them, accused the United States Supreme Ccurt of
emptying the prisons of criminals, they claimed lauw
enforcement would never again be effective, 11, They recard
cenfecsions us an instrument of law enforcement thot hos Tor
long and quite reascnably been thought worth the price hold
for it",



- 149 -

lwuever, the process af proving an alleyed cunfoss)un teoon g

ifferent fuoting.  Uhere g confescion is concrded Hy by aeenserd,
- y
ny prublem wrises.  Out where it is chullenged the procodire of

trial within a trial is invoked. The exponents uho wttuch slender
value to confessions urgue, inter alia, that cagernoss un the

rart of those encaged in the pursuit of evidence upon which to
scoure conviction and gunishment of an accused nmuy lewd then

tc exagrercte what wos said s him by the wccused;

cagerness to carry favour with persons in cuthority muy lead

2
3
£
oy

ant himself to nuke g confession; proof nmuy be tag easily
rrocured;  the danger of mistake arising from misapprehension
oT the nolice of prosecution wi itnesses; the infirmity of the

menery of the witnesses; P~delusion, the desire to sh eld

[

& gullty purty or friend; the irpulses of despair from the

sressure of strong and apparently incontrovertible Fresunstion
cuilt;  the hope of pardon - these and many other instances - nay
2 to pruduce unfounded confessions of guilt, 1z.

It ic cuhritts that the cases which attach slender value to

confescions ure Few and far setween, Uignmore, i, states the
Pros\eiet SR

pusiticn in the follo ouing terms:

Teeee us it ig impussible to determine beforehand the renl
welght of any confession, and as the accused has ample
Cpportunity of affering any facts affecting the weight
cf the confession, it is entirely unnecessary to bhar
out all confessions whatever by broad and artificial

te:ts, merely on wccount of this slender and rare risk

of falsity. To erploy an anomalous occurrence as the

basis aof indiscriminate exclusion is not reascnabile ...
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agein the noticn that confessiors should Le guarded
aguingt und discouraged 1s not @ oenefit to the innocent
out a detriment. A full statement of the sicused persunt'sy
caplunations, made at the eurliest monent, ic ulften the
Lest neuns fur him of securing a speedy vindicobion.,

The circumstences of the suspicion may often be dis sposed of
by @ simple explenstion, so clear ancd convincing that
irnediote releace follows as g metter of course; while

the clues which the 1nnuccnt acocused muy Le sble to

¢A

furnish will be equslly serviceable in securing that
evidence ageinct the real culprit chich o delay may
reguontly render wunavailablel®
iis muy well be true.  «4n innccent persoen may be in the pusition
to rmazke a courpletely exculpetory statement: it would then be
wiser to speak; he might not be in that position where, for
instence, he is sccused falsely and ia unable to put forward

an alibi in cases of mistuken identification, etcetra.
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T
thet there chould be procedural sofecuurds surrounding the
interrogation and the teking of stutements from accuued
nercans or those suspected of having conmitted a crime,

suite court from the Judgas' Rules, courts in some conntricg
311 not admit awlleged confessicns made to the pulice in the
ahoence of on independent witnezs;  irm others confessions mugl
Lo rmalo belore, say, a mugistrate or a justice of the praco;
and, in cone, it suffices that confessions are made to or

ro o police officecr of @ specified rank. In addition to
cuch saleguards, courts have a discretion, in certuin cases,

s owclude wn otherwice voluntary confeceion, wn the ground

of Lrproprietics on the part of persuns in authority, ouch
sreach of the Judges' Nulcs or where the strict rules of

alnicsinility of such evidence would operate unfairly againct

an oouood percon.

In the {urcus snericzn case of Miranda v oorizcna, 1, the

cuprona Court of the United States held that during police

interrorution, pruper procedural sefeguards mest be employed
- ? o
tc protect the cunmstitutionally enshrined principle anuinct

s2lf incriminciicr. Unless cther satisfactory means are

udsnted, the court salid thet the following are required:
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" (1) prior to any questioning the person must be
warned that he has the right to remain silent;

(i1) that any statement he does make may be used in
evidence against him;

(1i11) that he has the right to the presence of an
attorney either retained or appointed;

(iv) the safeguards can only be disregarded if the
defendant waives his rights, such wziver being
made voluntarily, knowingly and intelligently;
and further if at any stage of interrogation
he indicates he wishes to consult with his lawyer
there can be no more questioning. "

The protection given to a defendant in the United States of
America nemely, the constitutional positive right to counsel,

would appear to be more far reaching than the English position.

On August 10, 1960, the Canadian Bill of Rights came into force.

Section 2(c)(ii) of that Bill says that -

"No law of Canada shall be construed or applied so as to
deprive a person who has been arrested or detained of the
right to instruct counsel without delay.".

That provision was applied in Brownridge v R, 2, where the

accused was arrested on suspicion of drunken driving. He
indicated to the police he would only take a breath test if
given an opportunity to consult with his lawyer. This request
was initially denied. But at a later stage, he did consult with
a iauyer but not until after he had given a sample of breath to

the police. The accused was prosecuted and convicted. On appeal,

\
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the Supreme Court of Czhada quashed the conviction and sold

that the criminsl code of Canada "should not be cunntrued or
epplied so asAtD deprive a person who has been arrcstod or
Cetained of the right to retain and instruct counsel without
delay", with the proviso that such requést should not be acceded

to unless bonafide and nat for the purpose of time wastiing.

Rlthcugh tihe principle in Orownridoe's coce, 2, was further

extended in the case of Salkan, 3, to the right %tu instruct ond
coneclt a lawyer in private, it would appear, on the suthority

of Hogor's case, 4, that section 2(g) (11) of the 0111 of Rights

does not render evidence ohtained after refucal of a suspect's

£~
i

by

n

quest for his lawyer, inadmissible per se.

Cbviouely, in any system cf criminal lzw a line is of necessity
draun between the needs of criminal investigation ond the need
tc protect individual rights. The positicn of that line will

differ From country to country and from time to time, 5.

In Zambis, the writer is aware of a feuw unreported cases in
respect of which suspects and accused persons have, at their
Tequest, been allowed to make statements to the police in the
presence of thelr counsel. An accused, or a suspect, may,

as e metter of common law, consult with his counsel before

0

making a statemznt to the police. As earlier indicated in

R v Chima Muneva, 6, the accused's statement made to a police

officer was rejected since the accused's request to see a

solicitor befcre making it had not been acceded to.
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In a recent incident, a suspect asked Lhe police tu have hig
lawyer present during interrogoticn but, although the lawyer
went to tho police station, he was ndt allowed to attond the
interrogation, possibly on the graund that that would be an
unrecessary hindrance in the administration of justice. The

maztter was thoreafter pursued adminiotratively.,

It ie said thet the orly nracticsl waﬁ to asulst thie police
end therefure to cose Lhe pressure on the courts is to insiat
upon a requirement thzt policemen obtolning confessions shaould
hring theo confegscors before o magistrate for their

confescions to he confirmed and reduced to writing. 7.

This is alrecdy a reguirement in countrles such as South

Africe and Tanzania, tec menticn but a few.

In an article titled "Confessions - Tainted Evidence", 8,

Profeczor Ndulo, advances certain suggestions that he
considers might make our ruleslless susceptible to abuse
ent thereby deter police officers from employing imgroper
interrcgation metnods, the aobject of the exercise being
to enccourzgo them to conduct fuller investigations into

crirce In onz of those he says:

"In fact 1t is consistent with our netionsl philosophy of
Hum.nism to suggest rules that arc airmad at tightening
the rules of confessions. For it shows our concern

for the common man. Educated people - awesre of their
rights -« know they de not have to answer cuestions.
Experienced criminals also know these things. The rich
have lawyers and the police know they will call

lauyers and do not often try to interropate powerful

‘or wealthy people. It is thz common man who is often
poor and ignorant that the police will try to take

advantage of",
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In the draft Criminul Evidence 0411 prepered by the Luuw
Development Cammicsion of Luibia, 9, it is provided thuat -
"6.(1) A confession made by any person to a menber of
the police security or armed forées shall not be
atmissible in evidence at o criminal trial unless it
wus made in the presence and hearing of an independent
person who can understand the language used by the maker ....
(3) In this section -

so o0 soae

indegendent person' mesng a4 pereon who is not g
police officer or @ member of tie urmed forces
and wha hus ns interest special to him, to serve

in the proceedings, "

In conclusicn, this chapter endeavours to focus attenticn on

vhat cafequards there are, or should be, in urder to protect

ck
B

individual by mininis: ng the risk of ghbuse of pulice pouwers

whenevar the police interrogate suspects or atcused perscns.

In the light of the contents of this work, the writer censiders

(¢) dhen a confession is well proved, it is the Lns:
evidence that can be produced;
() (1) the wuking of confessions before a senicr palice
officer, as is the case in Hanyé, does not,
with due respect, seem to be a sufficiently
appropriate method in so fér as the safe-guarding

of the interests gf Suspects or accused persons are



(i1

(1ii)

concerned, since by the very nature of their

duties, the interests of the police invuriably

lie with the prosecution;

the Law Develcpment Commission of Zumbia hus made

a practical approach in their Draft 0111 on
Criminal Evidence, 9, by seeking tao provide that

for a confession to be admissible in evidence, it
should be made in the presence and hearing of an
independent witness who can uncderstand the languuge
used by the maker. The Draft 8ill goes further

and excludes from the category of an “independent
person" a police officer, a member of the armed
forces or anyone who may have an interest of his ouwn
to serve in the praceedings. It is submitied that
clause 6 of the Draft Bill, if accepted and enacted,
may go a long way in reducing the incidence of
temptation on the part of the authorities concerned

from indulging in certain improprieties.

The most ideal situation would appear to lie in a
requirenent, as 1s the case, for instance, in Tenzania,
that confessions should be made befure a magistrate

(or some such judicial officer); such a confession
should be reduced in writing and signed, or thumb-
printed, by the maker and witnessed by the magistrate

before whom it is made.
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In this way, it is hoped that the procedure of a

trial within & trial would ba & rare occurrence.
This method of recording statements from suspects and
accused persans might nct he entirely foolproof as it is
cunceivable that the police, etcetra, cculd induce the
maker beforehand to supply a "voluntary® statement once
he 1s before a manistrate. Ferhaps it might be advisable that
a set of interrogations be conducted by the magistrate
corcerned alang such lines as: "have vou been subjected to
any physical violence ar threat of it s pPromise, eny other
form of inducement® etcetra. Thereafter the magistrate

would then administer the usual caution.

Come prectical problems might arise where a station has one
mzgistrete only cince he would léter have to recuse himself
from hearing a case in respect of which he has recorded

the accused's confession but the accused pleads not guilty.
This then would necessitate the sending of another magistrate
from another station in order for him to hear and determine

such & case.

(c) The Judges'Rules should continue to be observed. They
were not lald down by judges in any spirit of censure on
the police; on the contrary, they were laid down in order
to essist the police in what must obviously be onercus and,
indeed, dangerous duties performed in the interests of the

natione.
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1

b the end of the day, even un otherwice udniusible
cunicscion might be excluded in the exercige of @
sutize's diseretion if the confession was obitoined,

]

for instunce, as a result of a breach of uny of the
2

(%]

udges' fules, or if the strict rules of evidence
reluting to adnlssibility might operute unfeirly

against the occused.
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1. Miranda v Arizona, (1866) 16 Led, 2d, 384 u.s. 436
2. Brownridge v R (1972) 28 D.L.R. 30

3. DBalkan (1574) 13 C.C.C. 20, 4B2.

4. Hogan's case 18 C.C.C. (2d) 65. .

5. See New Law Journal, Vol. 125 Nao. 5726 (of November 20, 1975)
at p. 1109.

6. R v Chima Mupeya, 5 N.R.L.R. 127.
7.-\See The Rhodesian Law Journal Vol. & 1964 at p. 6.
8. See Zembia Law Journal, Vol. 5, 1973 at pp. 108 & 109.

9. Criminal Evidence 8ill, 1976, clause 6.(1) & (3).
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