$
N

b.

oA
President Kaunda's Addresses to Parliament for the following years:
1970, 1973, 1975, 1976, 1978, 1980, 1981, 1982, 1983 and 1985.
Supday Times of Zambia. (Newspaper)
Zambia Daily Mail. " )
Times of Zambia. ¢ " )

Petition of Edward J. Shamwana and Valentine S. Musakanya to the Hon.
the Speaker and Members of the National Assembly, 10th March, 1981.

INIP - National Council Meeting Resolutions: Meetings of 20 - 25th April,
1974 and 30th June - 3rd July, 1975.

Zambian Government Gazette.

The exchange of views between Ugandan and Zambian parliamentary groups,
22nd May, 1984,

Speech delivered to Parliamentarians in Harare, Zimbabwe, 17th April, 1984
by the Zambian Speaker.

English Law (Extent of Application) Act Cap.4 of the Laws of Zambia.

British Acts Extension Act Cap.5 of the Laws of Zambia.

S

i

CONDARY SOURCES.

Y.P. CGhai and J.P.W.B. McAuslan, Public Law and Political Change in Kenva,
Oxfoxd University Press, 1970.

Cherry Gertzel, The Dynamics of the One-Party State in Zambia, Manchester
University Press, 1984.

Interpatioral Commission of Jurists, Human Rights in a One-Party State,
Search Press, London, 1977.

R.W. James and F.M. Kassam, Law and its Administration in a One-Party State
nast African Literature Bureau, Nairobi, Kampala, Dar es Salaam, 1973.

Colin Legum, Zambia Independence and Beyond: The Speeches of
Precident Xaunda, 1966,

Ronald Wraith and Edgar Simpkins, Corruption in Developing Countries, 1963

Robert Martin, Egrsonal_ﬁreedom and the Law in Tanzania, Oxford University
Press, Nairobi, 1974,

William Tordeff, Politics in Zambia, niversity of California Press, 1974

Erskine May, gﬁzéigggggggijyggct{gg, Butterworths (20 ed.) 1983.

de Smith, Constitutional and Administrative Law, Penguin Books, (4 ed.)l98




[
[

. B.0. Nwabueze, Presidentialism in Commonwealth Africa,C. Hurst & Co.,
London, 1974.

19, Dick Leonard and Valentine Herman, The Backbenchers and Parliament, e
Macmillan, St. Martins Press, 1972. ‘

(ii) Essays and Articles:

1. David G. Morgan, 'Zambia's One-Party State Constitution," (1976)
Public Law p.42 "

2. Jan Pettman, "Zambia's Second Republic," (1974) (No.l12) Journal of
Modern African Studies. p.235

3. Ludwig Sondashi, "The one-party system: Problems related to the
Legislature and Election Procedures," LL.B.Research Essay. 1977.

4. Klaus Von Beyne, "Do parties matter? The impact of parties on key
decisions in political system" (1984) Government and Opposition
Vol.l9. pp. 5 - 29,

5. Robinson N Nabulyato, 1978) The Parliamentarian (NO.59) p.16.

6. Abicla Ojo "Separation of powers in a Presidentail system of Government,"
1¢81 Public Law, p.l05.

7. Cunner Myrdal, "Asian Dramn: An Inquiry into the poverty of Nations,"
(Vel.2) Pantheon N.1968 (cyelestybed).’




LEGAL ASPECTS OF CORRUPTION IN ZAMBIA IN THE CONTEXT.

.tudwig Sanday Sondéshi;“fiLGAg LL.B; Advocﬁte.“mm

Submitted in partial requirement of the core-course:

the degree of Master of Laws (LL.M.).

Law in Development for

School of Law,
UNIVERSITY OF WARWICK,

August, 1985.

Fn



DEDICATION

TO PRESIDENT. KAUNDA of the Republic of Zambia in appréciation

and recognition of his firm stand to wipe out corruption and opulence

in Zambia.

"Corruption is .in a sense a product of the

way of life of an acquisitive society where
'money talks', where that which 'works' is
justified, and where people are judged by

what they have rather than what they are. The
growth and consolidation of American business
into ever larger units have increased the o
pressures of private interests upon public
servants. But even more important is the fact
that they have created a society in which
pecuniary values are dominant. In such a
society prestige is measured in terms of wealth.
Successful gratfers and corruptors become
respected, and a million dollars cover a multi-
tude of sins."

(John B. Monteiro: '"Corruption', (P.C. Manaktala
and Sons - (Pvt) (1966)

"....0ne may be less guarded on the question of
the cost of corruption which many wealthy
countries can afford to carry without noticing
it, but which developing countries can hardly
~afford at all. The sums involved in some of the
proved cases of corruption in Africa would have
brought considerable benefit to people for whom
under-privileged is too mild a word, if they had
been properly spent."

(Ronald Wraith and Edgar Simpkins: ''Corruption in
Developing Countries' (George Allen and Unwin Ltd)
(1963) '
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SUMMARY

This Essay is' an attempt to ihvestigate corruption in Zambia in
the context of other prevailing forces. It seeks to ascertain
whether corruption exists in Zambia, if it exists, the measures which
the Government has adopted to combat this crime.

Chapter One as an introductory Chapter attempts to define the

word "corruption'". It is discovered that the definition as read:
with Zambian Act is wider in application than the "offering and
accepting of bribes". Zambia's policy on corruption is further
discussed and exposed. The Chapter concludes by outlining certain
important theoretical concepts and assumptions with such questions
as: Why should corruption be controlled; The causes of corruption,
and why many countries have failed to control corruption?

Chapter Two carries out a critical analysis and evaluation of the
Corrupt Practices Act 1980 of the Laws of Zambia, which the Govern-
ment is using as a weapon to fight corruption. The background which
necessitated the bringing about of such legislative reforms is spelt
out. In addition to this, certain specific sections of the Act are
highlighted, discussed and analysed in relation.to the Constitution
of Zambia and other related general principles of fundamental common
law. :

Chapter Three concludes by presenting a number of findings:

i) that the law reforms on corruption enacted in
Zambia are a progressive attempt;

1i) that these law reforms in Zambia are basically
the brain-child and product of that country's
Head of State, and that hence the success of
reforms which are dependent on one individual
is questionable;

"iii) that there is too much reliance on law by the
Zambian Government to prevent and control corruption;

iv) Lastly it is observed with regret that the Government
failed to take into account the root causes of
corruption in Zambia,

The Chapter concludes by recommending a review of the Act, so as to
make further provisions for combating corruption, using a strategy of
mass intervention where ideology is used as the base.

L 4



Chapter I - CORRUPTION: DEFINITION, CAUSES AND SOCIAL CONTEXTS.

1. Deéefinition of corruption.

. i .

It -appears to me that4the word "corruption" has no single and clear definition.

Smith and Hogan (1) define “corruply'" as follows: Mike ‘fraudulenﬁly‘ this word in i
natural sense seems to imply dishonest." But dishonest relates to cheating,
deceiving or misleading. This definition doesptell us who decieves wﬁo, and.with

what intention?

On:the other hand,'Monteiro (2) defines "corruption", thus: "In its-ﬁidestvconno—
tation, corruption includes improper or selfiéh exercise of power and influence

_ attached to a public office due to the special position one occupies in bublic

- life." (3) "Political corruption is the misuse of political power for private
ﬁrofits. The test is whether the merits and demerits of an a;t, are tﬁét the act
represents a sacrife of public trust for private benefit, ,it must be"held to be
corrupt."(4) He continues: "corruption (and bribery) exist in different forms

in different countries depending, among other thinés, on the stages of economic
and political development.“(i) Monteiro's definition appears to be one-sided, it
concerns itself with the dealings of a public officer, leaving out, as is usually

the case, the other party who may be an outsider, a private citizen.

Simpkims' definition of "bribery, corruption and nepotism" is that it "may involwe
no more than simple avarice,....the acquisition, exercise and delegation of authorit
according to self-interest rather than merit"...."if you giverme power, I will

give you money, or will you give me a peerage, if I contribute to party funds?. "(6)
This definition appears to be wider in application than Monteiro's, but it does

not cover personal temptations or in%ucements, such as gratifications unilaterally

offered to an innocent party.

The Oxford Advanced Learner's Dictionary offers a better and more refined definitior
It defines "corruption'" as "corrupting,or bribing," and “corrupt!" is defined as

follows: "immoral, depraved, dishonest (esp.) through taking bribes; Corrupt .



(2)
practices:~ the offering and accepting of bribes." The word "bribe" on the other
hand;‘is defined thus: "Something given, offered or promisea to somebody in order to
inffuence.ér persLade hiﬁ (ofteh to do sbmething wroﬁg) in favoﬁr of the giver."(?) ;é
defihiiioﬁ:is better than those by'Smith and Hogan, Moteiromand'Simpkins,,beéause-
it is double-sided and defines corruption as involving, the 'offering' and
'accépting' of a bribe.

The Zambian Pen?l Code,(8) section 94, referring to"official corruption," closely '
follows the provisions of the Prevention of Corruption Acts 1889 to 1916 of the
UnitedrkiAQdoﬁ. In théréai& éode, éffiéiairéérruption is committed when a person
employed in the '"public service", "corruptly asks, receives or obtains or agrees or
attempts tokreceive or obtain any property or benefit of any kind for himself or any
other person on account of anything already done or omitted to be done€eeee.. in.the
discharge of the duties of his office,.... or corruptly gives, confers, or prdc&rés,
or promises or offers to give or confer or attempt to procure, to, upon or for any

person employed in the public service......"

The defects of this *provision are that the word ‘corruptly' was not defined. Secondly
the crime of corruption was restricted to the transaction between a public official, w
as the Corrupt Practices Act, 1980 covers the private sector as well. Lastly, the

définition of 'public service' was restricted to statutory boards or companies iﬁ which

the Government had mAjority interest or control.

The Corrupt Practices Act, enlarges this definition to cover any parastatal body,

board, commission etc. appointéd by the Party or Government or established by or under

any written law. The definition of the offence of corruption in the New Act, despite
4 -

its broader application, also provides for the commission of this offence unilaterally

These aspects were not catered for in the repealed Penal Code provision or the

Prevention of Corruption Acts 1889 to 1916 of the United Kingdom, which applied in

Zambia by virtue of the British Acts Extension Act Cap. 5.

ra
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The Corrupt Practices Act, (9) (hereinafter referred to simply-as “the Act") defines
tcorruply" as: "in relation to the soliciting, accepting or obtaining; or to the giv
'promising or offering, of a gratification, means the doing of any of the_aforementfm
things by way of a bri?e or other personal temptation or inducement." "Gr;fificatim
is defined as follows: "any corrupt payment whether in cash or in kind, and includes
any rebate, bonus, deduction or percentage, diécbunt, commission, service, for-
bearance, assistance, protection or any other material gain, benefit, amenity,
facility, concession of favour of any description, and any loan, fee, reward, adva-
ntage or gift, other than a casual gift."(10) It is thus clear‘from'these'definitio
that bribery has been extended to include any personal temptation ana inducement.

In addition, the meaning of bribe has been widened to cover "gratification" of any
description, except'a casual gift or an entertainment (see the definitions of casual
gift and entertainment under s.3 of the Act) When read in conjﬁnctioﬁwwith Ss. 51(c)
and 61 of tbe Act, it makes any offering or accepting of a gratifica{ion, apart from
a casual gift and an entertainment, whether offered ;ntentipnally or innocently, an
offence. The implications of this reformufation are that it is now easier to procec
successfully a person who offers, solicits, or attempts to offer or solicit, or

accepts a gratification without proving the accused person's state of mind.

It appears that the definition of "corruptly" as read in conjunction with the defi-
nitions of''entertainment! "gratification" and "casual gift" and Ss. 46 (2) and
51 (c) are not without difficulties. The object appears to be to overcome the

principles of law applicable in the English cases of Cooper - v. Slade (1858 )HLC 7L6

and Regina v. Smith (1960) QB 423; (1960) I All ER 256.) In the case of Regina

v. Smith, Lord Parker CJ. (P. 427) in trying to define the word "corruptly" asked
the following question: "What does tHle word corruptly,give or offer mean?'" He
then answered: It "means with intention to corrupt. In other words, if I offer
you a reward in order that you should do something which may help me, or if I am
offering and hoping that the offer will induce you to act in the way in which I
want you to act, I am doing it corruptly." He went on, "corruptly" here used is

used.....namely, that it denotes that that person making the offer does so delibera:
<&
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and with the intention that the person to whom it is addressed should enter

into a corfupt bargain." And Willes J. in Cooper v. Slade,supra (P.429).said, :
as‘one of majority judges: "the word "corruptly" in this statute means not i
n"dishonestly" but in purposely doing an act which the law forbids as tending

to corrupt voters.¥

The construction of the Zambian Act.has therefore by-passed the interpretation-

" in the leading case of R.V.Smith by not only creating a presumption of "corruptly
receiving' etc. but also by making the intention irrelevant. This will be expoundec
on later in chapter two. Thé result is important, because the intention téﬁcofrupt
is normally difficult to prove, since it is reached with the acquiesence of both ;
parties. This provision has also made it possible for the unilateral action of‘a
single person, who solicits or offers a gratification to lead to a conviction for
corruption. The difficulties which the law faced in Zambia, those of proving that

bribery and corruption has ever taken place have been overcome.
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The causes of corruption.

?There are many different causes of corruption in every country. vBeCause'of thisii'only
jntend to point out a few of a general nature which, in the writer's' view ire common

"in third world countries, with special reference to Zambia.

For example, the ascendance to political power by the indigeneous nationals in former
colonial territories has tended to be the starting boint of corrupt practices by the
new bureaucrats. Zambia is no exception in this. Like many eﬁerging African countries
at Independence in 1964, Zambia had bérely one hundred indigeneous graduates and about
one thaﬁéand secondary schéol leavers. Thus, it can bé séén £h5£'the”é¢6nomy and
public administration were in the hands of foreign expatriates and businessmen. Both
government and public enterprise were firmly in the hands of the white settlers. At
the stroke of a pen, indigeﬁeous Zambians found themselves compelled to take ov;r from
the foreign bureacrats in the government, and later, after the 1968 and 1969 Economic
and Mining Reforms, in the private an& mining sectofs as well as in the parastatal

sector. The attainment of independence, thus marks the start of the formation of the

propertied classes in Zambia.

As Szeftel shows, from 1963 to 1968 there was an increase from 1,357 to 7,509 in the
number of Zambians employed in the Central Government. This occured through
Zambianising existing positions and also, the expansion of the civil service. The
economic reforms of 1968/69 increased state "intervention in the economy and created
a large parastatal sector, in the process opening up industrial jobs to political
access."(/M) 1In addition to this, the 1968 economic reforms made it possible for
Zambians to take over the trading groceries and shops of non-Zambians in rural areas.
This exposure of Zambians to power and status led them to emulate the luxurious and

t
exotic life of their predecessors - the foreigh bureucrats and capitalist bourgcoiusie
This favourable economic climate did not, however, last for a long time. For, as
Gertzel, has shown, after 1975, the effects of recession had serious consegquences
for the Zambian people, causing urban unemployment and rural stagnation. Siﬁilarly,
scarcity and economic crisis contributed to an increase in corruption just as the latce

aggravated high rate of crime and violence.('£2:) ) k
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Power and status create wealth, which sometimes can be genuinely apprepiated; and
sometimes dishonestly accumulaied. This is'becausercérruption responds "to varied
oppoftunities for misuse’ of poﬁér crégted bf partiéular.governméntal institutions,

to psychological drives'preséﬁt“ih”the contemborary‘culture"hilied;'and various
pressures arising under the existing scheme of economic arrangement."(ﬂg)

Monterio exemplifies this point by quoting theVIndian example. He shows that
Independence in India created "unscruplous elemen£s" in the puglic service and
public life because "the transfer of power into tﬁe hands of Indians in 1947 gavé ris
to a newer éection of indiscreet public men and officials who flouted all rules and

regulations with impunity."(/4)

The second cause of corruption is the lust for quick ricﬁes and wealth—worship.

This is a very big problem, especially in countries where bribery andtéorruption have
been institutionalised. In such a situation, it becomes a way of life for everybody
%o want to be rich, because if one's colleagues have become rich using dubious method
one is tempted to do the same. For example, corruption in Nigeria has reached endemi
proportions where people have accepted it as a way Af life. In éuch a country, '"most
people including the innocent ones and strangers tend to follow suit as failing to
do so would be acting out of step and may only cause anguish and strain on one's life
(#/5) Reacting against this trend, President Kaunda on 24th April, 1985, lashed out
at the "lust for quick riches Zambians." He revealed at the press conference that
more than 10 people had been detained by him in connecti&n with mandrax trafficking,
and that he had withdrawn diplomatic privileges and immunities from Geofrey Lubinga -

a London based diplomat - so that he could be charged with heroin smuggling. (%)

Thirdly, the inadequate remunerations paid to politicians, civil servants and
parastatal cadres also contributed to'bribery and corruption. This fact has been
advanced by Szeftel,(/7) as being one of the causes. Another cause of corruption in
Zambia is insecurity of office,(/8). It should be recalled that after Independence
Zambia, unlike Zimbabwe, took the deliberate decision to reduce the salaries and
emoluments of public officials from the levels of those inherited from colonial

powers, it was a decision which was to be regretted afterwards. After their

- - P - ® -« & @ & -« s & e . e se B
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accordingly their standard of living changed with the status which they now

' enjoyed. fheir traditional responsibility to the extended family system increased,
while insecurity of officé was aggravated by laék of professional qualifications’
upon which a leader, civil servant or parastatal official could rely after leaving

employment.

Fourthly, an unwillingnesé on the part of the entire leadership and a lack of popular
vigilance retards the stamping out of this evil;‘rather it contributes to it.
Probity can not exist in isolation within the nation, unless the entire political

system and civil service are behind the fight against corruption.

Fifthly, abcording to Simpkins and Wraith's ({?)T"uneducated democracy theory,"

the argument is advanced that democracy promotes freedom, and’this freedom turns out
in practice to be a freedom "to do wrong as well as to do right." They further
postulate that in a country where most of the population is illiterate, as is the
case in developing countries, "many governments gnd local authorities" lack the
discipline imposed by an educated electorate,! thus they tend to choose to do wrong
"becaﬁse they know that the voters eithe; will not care, or will not understand,

or will not find out." - This argument that.democracy breeds corruption, is not
normally accepted by politicians in capifalist countries. Its assumption can surely
be justified, by simply observing that corruption under the marxist regimes is

a very rare phenomenm-Might the answer therefore lie in restructuring our orga-
nisation to the marxist model? Some consolation lies in the unquestionsble

belief that as democracy and education are closely 1ipked, education will flourish

under a stable system and then the quality of democracy will improve.

Sixthly, it is, in the writer's opinion important to review and acknowledge the
contribution of the concept of "economic determinism" advanced by Karl Marx and
Frederick Engels in as far as the copcept relates to corruption. According to
this concept, 'the mode of production of material things, i.e. material forces,
conditions the social, political and intellectual life process,"CZO) In support
of this postulation, it would appear that the changed economic climate in Africa
{oday which has shifted the life style of people from a subsistence to cash economy

is the major cause of corruption in Zambia and else where in the world.
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Seventhly, the failure to start tackling bfibery and corruption immediately after
the attaiﬁment of self-rule and independence by third world countries is another
course which'haf contributed to the cancer of corruption. The problem is that at

: X . . v

Independence the colonial regimee”left behind ineffective legislation, which was
typically protective of capitalist economies. Their laws were weighted heavily in
support of individual liberty and other fundamental rights. Thus, as we have
seen earlier in this chapter, it became very difficult to'prosecute an offender for
the crime of corruption successfully, owing to the technicalities inherent in this
legislation . This ineffectiveness of legislation on corruption ia:gherging
common-wealth countries aqd western industrialised economies is'a phenomenon that
has continued to exist up to the present day, aﬁd no government, particulafly in
the capitalist west, has come up with a positive law reform toﬁtackle this crime.
The only explanation available and persuasi&e to the writer is that advanced by
Frederick Engels; (21) the state has the tendency to reflect, maintain and reproduc
the economic interests of the dominant class; little attention is paid to the crime
of corruption, because this is a crime committed by affluent people, ;f, on the
other hand, this crime was mainly committed by the have nots, the propertied class
intereets would have received state attention a long time ago. For example, in

Britain the 1723 Black Act was enacted in haste and provided initially the

death sentence for those pillaging the English Royal forests. (22)

Finally, there is a school of though; which advances a theory that corruption in
the third world countries is transitional and will disappear when these countries
attain the stages of development obtaining in the western capitalist economies.
This school of thought assets that corruption is not peculiar to Africa; as a
matter of fact, even the so-called developed countries went through the same
shameful phase. It further goes on to justify its theory of the existence of
corruption by arguing that what is happening there, is what happened in Britain
and that what Britain achieved over a period of 500 years, Africa in particular

is determined to do in 50 years of independence. (23)

With greatest respect to the proponents of this theory, I would argue that it is no

right to compare Africa with Britain on the question of corruption.” The circumstan
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and conditions which prevailed in Britain 500 years ag§ differ fundamentally
from the situation in Africa at any given time. Secondly, if Africa is proud
. to ac?ieve_its'economic deve}opment within the shorter period‘of fifty years
then, it should in like manner achieve the stamping-out of corruption within
50 years of its independence. Africa needsrleaders of gréat progi£; éndW””
pragamatism, suited to carry out the enormous responsibilities of shouldering

the burden of bringing the urgently required progressive economic change.

3. ¥Why should corruption be controlled?

There are many reasons advanced for the control of corrubtion in all societies
generally.r The ‘most prominent reasons are as follows. One of the most
distinguished writers on the subject of corruption(24) argues for the stamping
out of éérruﬁtion An thé grounds that if ﬁot controlled, i; is a cancer which
fast destroys the economy and the nation's morale. This argument has received
credence in Zambia, where, as we *have seen above, corruption is regarded as one
of the evils - "a cancer which if not controlled can not only eat into the moral
fabric of the nation, but can hinder the intended "progressive social change."(2%)
In introducing a Bill against corruption in Zambi;, the Minister of “Home Affairs
said, for example that "apart from the obvious havoc that corrupt practices may wrea
on the economy, just as important is their effect upon moral standards in our
nation.....corruption is the epitome of the exploitationiof man by man .cccecc...
corruption, therefore, must never be allowed to gain hold in Zambia. It must be

eradicated futhlessly."(Daily Parliamentary Debates: 21st August; Col. 1081).

Secondly, it is asserted that public confidence is badly shaken when corruption is
rampant in the nation. Thus it becomes imperative for any nation to restore
public confidence by fighting corruption vigorously. In return, this will

ensure legitimacy for the government; The question of legitimacy is very
important; If it is not ensured, the consequences will be very serious; For
example, Monteiro shows how by the Fifth century, the Greek citizens' "interest

in their government gradually waned, and attendance at public meetings had to

be ensured by cash payments.'"(2§) In Sierra-leone, it is alleged that corruption
is getting out of hand. As a result, the towns are going without water because

-

the aovernment can not pay for petrol and diesel.(27) Similarly, the governments ¢
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f Nigeria and Ghana lack credibility because of the failure of the successive

-egimes to honour the promiée of eradicating corruption. Instead, every regime  coming ’
o power, military and civilian alike, has fallen victim of the very cancer, it . i
yromised to foot out.(f3) Thus it is a common phenomenon in West African countriés:

Lo regard every Government Minister as being corrupt.

rhirdly, cYass corruption tends sooner or. later to become institutionalised, as in
Nigeria, Ghana and Zaire. As Monteiro rightly puts it: "Those who have tried to
live as moral men in an immoral society can be forced to give way sooner or later,

under agonizing pressures of legitimate ambition which can only be achieved through

illegitimate means - the pressure from family obligations, the slow insidious
pressures of a society in which material success is adulated and where material
failure is ruthlessly mocked, tﬁe préssure of increasing defeatism; of“féalisétién
that public opinion stigmatizes the transgressor so lightly, and that so little

seems to be gained by trying to swim against the tide."(25 )

Fourthly, corruption and maladministration do not only impose a great strain on
democracy, but they also give rise to discontentment within the body politic which
u;uall& comes to the surface in the form of revolutions. The post-war history of
military dictatorship apart, Latin America, Asia and Africa, according to Simpkins
and Wraith have had their share of "military take-overs upon the pretext of

fighting corruption," thus, in the process, disturbing the structure and organisation
of democratically elected governments. These undemocratic and violent revolutions
have over-stretched the principles of constitutional law to allow the principle of
"necessity" to accommodate and give legitimacy to military constitutional regimes.
Indeed, it is with this realisation that President Kaunda warns against allowing

the law of the survival of the fittest in economic affairs, since the privileged few "
could grow richer at the expense of the vast masses of the ! population. According

to him, this would be a temporary gain, because the have-nots, have “potential

power to rise against exploitation in defence of their rights to self-determination.

In the final analysis people win."(30)

Lastly it can be asserted, that corruption is economically wasteful and it distorts

-

the redistribution of income toward the rich.

Fig
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L. Why have many countries failed to control corruption?

The reasons advanced as go why many countries have failed tovpontrq% corruption are
as follows:

Firstly, they have only paid lip-service to it. Using Lav#¢ Mulimba's phrase:'"to have
the political will" to implement what is being put into law (Hansards 22nd August, 198
. Col. 1289). Corruption is a.very complex and sophisticated crime and therefore
requires any given pqlitical regime to be determined to wipe if out. It can be seen
how the discussion on corruption centres round the men at the top i.e politicians,
senior civil servants and so on. This emphasis implies that-the men on top are
corrupt, and thus are not interested in rooting-out corruption(3/). This has been th
case in many African countries and India. Fortunately for Zambia, as we shall see la
a number of top politicians, civil servants and parastatal Executives have been expos
and their cases taken up by the Anti-corruption Commission. For, unless this is done

there is no way of tackling corruption successfully.

Secondly, the problem of corruption,"becomes complex when it has its roots and
manifications in society as a whole."(32) It is alsé advanced that unregulated capit
bequeathed to the third world by its colonial history leads to ostentation. [This in
turn makes it difficult for moral values to take root. On local bourgeois interests
in Tanzania, leys, for instance, advances the argument, that "the penetration of
Tanzanian society in all its dimensions by capitalism was far too advanced to be
checked, let alone prevented by juridical measures.'(33) 1In other words, this explai
why ineffective laws and improper machinery to control corruption were left un-attende
The states have not only been lacking in interest in this area, but have been hopeles
ill-equiped, as in India, to tackle the scourge. No strategies for anti-corruptioh
have been envisaged.(3#) The Minister of Affairs in Zambia, when introducing the
law reform Bill on corruption in the National Assembly in explaining the reason why
it was being proposed to establish the Anti-Corruption Commission, instead of simply
having the enforcement aspect in the same hands of the Police, said that experience
of other countries had shown that '"the most appropriate unit to deal with this most
heinous crime is one that is directly under the control of the highest authority. In

our case the highest authority is the President.!" He further pointed out that in vie
&
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of the complicated nature of the cases to be investigated, there was a need for a

body which could specialize in corruption cases.

1y +

Thirdly, as regards the Ugited S£ates of América, t;e‘unényiable repu£ation of that
country forrits failure to control corrﬁp{ioﬁ, is, éccdr&ing forMonteiro, pérgially
due to the entrenched system of the separation of powers, which according to him,
complicates, 'the governmental process and accountaﬁility," and so proper vigilance
becomes impossible. (3§) 1t is true that it is di%ficult to stamp-out corruption
under a system of separation of powers, with a multi-party arrangement also for whose
jnertia, unlike single-party systems, hinders thg implemgntatiopﬂgf»vigorous,

ruthless and consistent programmes and law reforms designed to wipe-out corrupt practi

ces.



(13)

’

Chapter 2 - ZAMBIAN POLICY AND THE CORRUPT PRACTICES ACT, 1980.

1. Zambia's policy on corruption.

Zambian Government policy on corruption can be extracted from a number of publicatior
by the Party and Government, especially. the 1962 U.N.I.P (United National

Indépendence Party) Manifesto, the Party Constitution, the book Zambian Humanism,

by President Kaunda,-the National Policies for the decades 1964-74 and 1985-95
and the speeches of President Kaunda. Let me highlight briefly these publications,

because they form the basis for the law reform on corruption.

The 1962 UNIP Manifesto, which was framed immediately before the attainment of

Independence in 1964, can be considered in genéral terms, to have laid down the term
for the establishment of an egalitarian welfare state in Zambia. It can, therefore,
be asserted that it is from here that UNIP commitment to wipe out corruption started

although this was not specifically spelt out in fhat document.

Since 1962, the Party Constitution has been revised. from time to time, to take accou
of the socio-economic and political changes taking place. For instance, the pledge
to eradicate corr;ption was strongly advocated in the ;mended 1973 Party Constitutic
Article & (c) of the UNIP. Constitution, dealing with objectives, provided for the
stamping out of "all forms of corruption, exploitation of man by man, and intimidatj
Later on in 1983, the Constitutipn was further revised, and made clear among other
things the following fundamental principle: "Article L - The Party shall wage a re-
lentless struggle against all domestic and international forces of reaction. It
shall fight for the eradication of capitalism, with its offshoots of Imperialismy,
colonialism, neo-colonialism, Zionism, Facism, Racism and Apartheid, on one hand; a

poverty, with its offshoots of Hungere Ignorance, Disease, Crime, Corruption and th

exploitation of Man by another, on the other hand."

Further, in "Zambian Humanism" part II, (¢) it is stated that the Party shall
"work to eliminate from the face of Zambia the exploitation of one man by another.
We fight to eliminate all forms of evil. These include .....capitalism and its

offshoots of imperialism, colonialism.......and on the other hand, we fight to
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eliminate poverty, with its offshoots of hunger, crime, CORRUPTION, disease and
exploitation of man by man." It goes on to define exploitation of man by man as:

tpaking self-interést the~driv5ng forice of one's life at what ever cost to others."

Having ensured that his thoughts on'thé establishment of'an egalitarian society were
accepted and adopted by the Party, President Kaunda, for instance in 1968, reiterated
that Zambia was "fiercely determined to build a humanist society which 'was'
Man-centred"(-2) In 1970's speech to the NationalyCounéil,(.j) he specifically
referred to "corruption®, saying that "co£ruption is basically a child of insecurity
and yet," as the lLatin saying has it: "The Corruption of the best is the worst" or
tThe fallen Saint is the worst kind‘§f sinner.;n Simiiarly; a falien leader is the WOl
kind of failure." He strongly warned against allowing the rise of a "strong group of
exploiters, be they a political, econ§mic or a racial class" He categorised "a polit:

ruling clique, a racial group and an economic class" as forms which exploitation take:

on.( &)

He further cautioned the Nation and said: ‘'we will not tolerate the creation of a
society of beggars with a handful of milliénaires. Qurs must be a natioh of equals
and equal opportunity." Speaking-against poverty, he said: "In a humanist society,
we must not share poverty but wealth. Persoﬁélly, I am totally against poverty.

It is not a commodity I wish to share.......At the same time we can not have a free
enterprise economy. Our conditions are different......it will quickly lead to the
rich exploiting the poor, it will 1éad to inequality and thus destroy the very
foundations of this nation"( 5) He cautioned against ﬁhe affluence of Zambians and
said that: "a small percentage of our . population have very expensive tastes-tastes

which even the majority of the people in Europe, for example, carinot afford."(16)

As a follow-up to the Government policy on corruption, the Government in 1973 includ
a section on ‘corruption' in the bookflet entitled "National policies for the next
decade 1974 - 1984." It began with the Party declaring war on 'the obnoxious cancer
of corruption," by: educating "the masses to detect and identify corruption where
ever it rears its ugly head and to socially ostracise the corrupt; by enforcing
"more vigorously measures to prevent' it; and by stiffening the sanctions against

corruption and confiscating "all jll-gotten property and all other forms of wealth.'
+



This therefore appears to be the Government's policy on corruption. The next

subje¢t to discuss is the background to the legislation.

: 2. The background to the legislation.

What p;ompted the Zambiaﬁ Gove*nment to take thebold-decision to reform the-law on
corruption? The decision to reform the law on corruption appears to have been
dictated by three factors. The first is the increase.in the degree of briﬁery and
corruption since indepegdence- Secondly, as a cdnsequence of the above reason,
the Governﬁent was dismayed at the number of unsucces#ful prosecutions of those

who had committed this crime, due to the legal technicalities necessitated by the

ineffective legislati%e provisions in the Penal Code and the British Acts of h
1889 to 1916.(7.) The last factor is the Party and Government's deliberate policy
and stand on corruption. I would like to discuss these factors in more detail,

beginning with the last one.

Zambia's policy on corruption has already been clearly spelt out. It is this
policy of the Party, coupled with President Kaunda's stand on corruption, that made
the (United National Independence Party)>UNIP's National Council in November 1977
adopt and pass the following resolution:(¢£.)

"The Party and Government initiate a law which will require

persons who amass a lot of wealth through unscruplous means to account

as to how they got it, failure to do so, the property and wealth

should be confiscated by the state."

The Party was thus prompted by an alarming increase in opulence in the Nation.
During the first ten years of independence, President Kaunda and his Party were
preoccupied with the consolidation of political and economic power and, most
importantly, with learning the intrgcacies of running a government,(?;) thus they

[ 4
had hardly any time to check on issues like corruption. It was only after a decade
that the President made a 'U' turn to check on the implementation of policies and
Party programmes. For instance, speaking at a press conference recently, he affir
his commitment to wiping out corruption and recalled the time in 1980 when he
threatened to Cisolve Parliament when Members of Parliament were resisting the

formation of the Anti-Corruption Commission. (/o) : *



The second factor, the increase in the degree and extent of bribery and other
corrupt‘practices in the nation no doubt had great bearing on the decision by the

Party to reform the law. During debates, Members of Parliament pointed out the dange
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of corruptlon and urged the Government to control it. During the presentatlon of
the Corrupt Practices Bill, for 1nstance, the then Minister af Home Affairs told

the House that during the first half of 1979, 17 cases of corruption were reported
to the Police, but during the first half of "1980, 85 cases were reported.(”;) This
represented an increase of 500 per cent of cases reported to the Police. And from
1968 to 1978 only four cases were reported and referred to various Commissions of
Inquiry. These cases involved a number of prominent public,office;s, including
three Cabinet Ministers, a Permanent Secretary, a Senior Police Officer, a City Mayo:
Senior Civil Servants and Parastatal Managers, with complaints and allegations ggains
them ranging from abuse of office, misuse of public funds and power, bribery,

nepotism, tribalism, favouritism and corruption. (/1)

These cases mentioned represent only a tip of iceserg; there could still be more
examples given sufficient room to do so. For instagce, it can be seen that the
Anti-Corruption Commission has since its formation investigated a lot of cases,"
which has led to the suspension of public officers by President Kaunda pending the
outcome of inveStigations against them. These are as follows: A former Minister of
Mines was not reappointed Minister after elections after having allegedly received
a car from a contractor company. The case is now in Court and fhe trial is still
continuing. A formér Director-General of the Postal and Telecommunications
Corporation has been charged under S. 59 of the Act wifh accepting the job as
Chairman of Ericson (Z) Ltd within two years of his resignation without the Presiden
consent.(/3') Three Parastatal Executives, the Managing Director of the National
Commercial Bank Ltd, Managing Directog of the National Building Society and General
Manager of National Agricultural Marketing Board were being investigated by the
Anti-Corruption Commission. (4 ) Further, President Kaunda, at the swearing-in
ceremony recently of the Secretary-General and Prime Minister, revealed that a
Member of the Central Committee and two Zambia Industrial Mining Corporétion Ltd (z:

executives were being investigated for corruption.(/S)
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In May 1985 President Kaunda ordered the detention of- 15 persons in connection with
fmandrax trafficking, and the combined teams of Police, Customs. and SITET(Special,
Investigation feam on Economy and Trade) seized over 20 foreign-registered vehiéles

. - H s +
at homes,rofficesrénd qlubs in Lgsaka. Investigations were being made a§ to who
owned them, how they were acquired, whether 'legitimate' foreign exchange was used
to buy them and :whether tax and duty were paid on them etc. (&) Thjs is an instance
where. the Preservation of Public Sécurity Regulatiqns have been exteﬁded to complement
the ineffectiveness of criminal law. This shows how seriously President Kaunda

takes opulence and improper amassing of wealth.

The third factor is that the Minister of Home Affairs again stated in Parliament,
that there was a need to reform the law in order to provide for effective measures
which lead to proper detection,p;osecution and conviction. He said at the time that -
the detection and prosecution of offenders against corruption was extremely difficult,

for the reasons already advanced else where: (Debates: 21st August Col. 1081).

Reading through all the documents pertaining to thé introduction of the Bill, there
is no evidence that either the National Council; Parliament or any other body
considered in depth the root causes of corruption. R;ading through the Daily
Parliamentary Debates, it is equally surprising to see that Member- of Parliament
dlnce,
for Kafue, Bathsheba N'gandQA addressed herself to finding out the root-causes of this
crime, taking sociological reasons into account. For instance, in her deliberations
she posed the following question: "In bringing up this Bill, has the Government
thought sufficiently of the root-causes of corruption?(4Z)" This question is very
important. In the writer's view the Party should have faken the responsibility to
conduct research in order to find the root-causes, so that proper "treatment" could
be administered instead of using law per se to prescribe the remedy for corruption(se
for instance, causes of corruption supra chapter one). This question leads -us to
another question, namely, what is the éegree of corrﬁption in Zambia in relation to

corruption in other third world countries?

Before answering this question, I would like to point out that apart from those cases
highlighted above, there are also instances of bribery taking place all the time at

lower levels of the hierarchy. It is common to hear of the practice of paying

Mo 3 et ettt Tarly im mattere affecting the aranting of import licences,






