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INTRGUUCTICH ¢

The contract of Service uncer Chief executives
in P&rastatal Co&panies in Zambia Séfve hos been henvily
‘debtated upon. Nucﬁ of fhiS»debate iz centred around the
question of whc has or ought to have the power to appoint
and dismiss Chief executives in these Companies, It is sad
to note that 25 years after Independence. It is not clear
as: to what the correct position is on the matter. The Parast-
atal bodies in issue are those that are incroporated under the
prouvions of the Companies Act, Chapter 686 of the laws of
Zambia. In legal form they are not difference from privately
owned Companies excent that the State holds the whole of majority
of the shﬁres in the said Conmpanies. |

cent of revoiue for

/

Parastatal Companies are ; very iooer
the Government., The rcole designated for Farastatal Companies
is.thut of instruments of the Govefnment for TFublic control of
the eccnomy. The importance of Paraststal Companics employers,
Suppliers and Customers, and the economic and Soeial implications
of their actions make it inevitable that the Government should
take a close interest in their strategics.2 Because of this
interest the Government has applied sevornl methods of control
on Parastatal Companies, sdme of which nre guestionable in laws
It is this interference that has giv&n.risé tc a lot of problems
particularly with regard to the appointment nud dismissal of
Chief executives, The Government feels that the issues of

public
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Policy involved are so large and Politically sensitive

that in the name of Public interesty it can interfere

5

Jith the running of trese Companies controry to loid
down law. Thus i*%t can be said that the problem of the
nature of Government control steums from the Legel rature of

these Coupanies whrich provides Jor no externai interferonce

‘at allsy  all the powers of a Company registered under lhae

Companies Act, are laid down in the liemorandum and Articles
of Association of the Companyl Therefore what ever is done
outsi-e these powers is ultra vires and of no effect whatso-

evers
The purpose ¢f this paper is to examine the contract

of Service of Chief executives in wanies and to

look at whether the laid down procedures for appointment and
dismissal are followed in practicey for it is not clear whether
Chief Ixecutives serve at the pleasure of the Tresident and as
such cun be dismisscd at his pleasure or wiether they serve
under master and servant contracts- as servants of the Parast-
atal Companiess The current practice whereby the Preisent

appoints and dismisses Chief executives at Press Conferences

iy

ure o

the President,

6

30

o

seems to suggest that they serve at the
liowevery the fact that the Legal Character of the varastatal
Companies is similar to that of private Companies makes it
reasonable. to assume that Chief executives are servants of
“he Companies. Being such :u im crtant source of révenue,

it is important that Parastatal Companies should run smoothly.
Thus Chief lixecutives should know where they stands It is the
writer's contention that Chief execuiives in Lrarvastatal Comp-
anies have no Security of tenure of employment and yet they

performance is very important public functivn.: ~Like any other

employees, they deserve Security of tenure of employment.



CHAPTER ONm:

TYPES OF CCHTRACTS COF SLRVICE.AVAILABLE:

There are several weys in which Labour can be enguged.
Y

It is usually done through a contract of Service. The type
of contract of Service under which employment is served bcomes
important when the question of the dismissal of an employee
comes upe - It is the Contract of Service that determines the
procedure for termination of employment, kIt is therefore
important for the would be employees to know what type of
contract of Service they will serve under,

A person’may be engaged under a pure master and servant

contracti - This ‘entails a number of features perculisr to this
form 6f engagement of Labour. Under tiais type of contract,
- the master can dismiss his servant at any tine,,for any reason

, LA S R
or for none, As such & c¢éntract does not

¢
5

carry- any element

L

of Public inte;ééf;”Publicmgffice or statutory protection, the
master or employer is not restricted by any Legal Frinciples
“including the rules of natural Justice when dismissing the
~Servant. Furthmore where it is found that the emplecyec was
wrongfully dismisseéd, cthe énly remeay he is entitled to are

damages. Thus in the case. of RIDGE .V BALDWINB Lord Reid
© R

stated in obiter:

" The law reparding master and Servarnt relation ships

is not in doubt. There cannot be specific performance

of the contract of service,. and the master can terminate

the contract with- his Servant at any time, for any
reason of for none. But if he does so in =z manner
net warranted by the contract of service he must pay
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damages for breach of contract so the gquestion
in a pure master and servant does not depend

on whether the master has-heard his Servant in
his own dafénce; If depends on whether the facts
emerging at the trial proye breach of contract.”

The contract of JService mnder a pure muster znc Servint
;l‘.

relationship was alsc discussed in the Zambian ease of DAVIDSON

V. RATIONAL AGRICULTURAL MARKETING BOARD.6 In this case the

plaintiff was a chartered accountant employed by a Parastatal
body. He was summaily dismissed without being heard in his
own defences He brought an action against his employers fof
wrongful dismissale The Court found thst Lhe coentract which
existed in this case to be that.of a pure master and servant
one. It held that an employee's right in accordance uith the
rules of Natural Justice to know what is alleged against him
as a rezson for his dismissal, =and ﬁo hove the oprortunity of
being heard in his own defence, and to have the dismissal
avoided do not accrue in a case which is under =n pure naster
and servant contracte o
The cases cited abévélshow the position in law in cases
oi-dismissal-inwpurefmastergéﬂd~servant contracts. The justif-
jcation for this apparently unfair relationship is that the
master and servant contract lies in the field of the common
7

law of contract INTER FPART.o. lere the Principles of Admini-

strative law including the Principles‘of istursl Justice have
no part to play.

Labour can also be engaged through a contract of Service
for office holders or Public servants. There is no clear cut

definition of an office holder as the Judges in cases in which



he question of who an office holder is could anave Leen
discussed have neglected to do su-The definition could

have been discussed in cases such as KASEMa V. AT TCRNEY

GENLRAL OR KaNGOMBE V., ATTURNEY GLNEHAL.g However, Kewlatt,

J. attempted to define an office holder in the case of Great

Western Railway V. Bater.qo asi

" 4 Subsisting Permanent, substantive vosition which

had an existence independent from the p=2rson who
fills it, which goes on and is filled in succession
by successive holder.'

The General feature of shis Category of workers is that
they hold office im the Public Service. The fcrm of their

tenure of employment has scme appearance of Service but they

are not at coumon law to we treatea as Jorvints ferx Laral
purposess " This is because it is felt that this group of

workers deserves protection against dismissal- At comnion law
office holders were considered as having a right of property
derived from their offices which was equivalent to thet enjoyed
12 ) N . PR

by property owners. These property rights eutitled them to
a hearing before dismissal and reinstatement if they were
wrongfully dismissed from offices

These rights were the cause of action in the case of

13

RIDGE V. BALDWIN. In this case the nippellant was dismissed

on the ground that he had becn neglipent in the dischurge of
his duties as Chief Constable. No specific charge was form-
ulated against Him. He appealed against the decision that

he was lawfully dismissed, It was held that as the appellant



was not a servant of the respondents, they were bound

te observe the rules of Natural Justice when dismissing

nir by informing him of the charges lald against him and
giving him an apportunity of exculpating himselfs A statute
had classified the Chief Constable as an office holder.

In Zambia the osquivalent of‘offiée holders are Qalled
public officers. article 138 of the constitution defines a
public officer as a person holding cr acting in =any sublic

o 1h
office. The same Article defines Public office as on office
of emolument in the Public Service'. Thus the Public officers
refered to here are mainly Civil Servants. iHdowever, it should

o

be noted that not all Civil Servants are Public officer, for

(]

by Article 62(2) the President may by stututory instrument
declare that au office comstituted by him shall not be an

15

office in the Public service. For c¢xample although per-
manent Secretaries perform public functions and are Civil
Servants, they wre uot considered Public officers as they
have been excepted under Article 62(2) of the constitution,

16
In the case of KASENA V, Attorney Generals the Legal

effects of the contract of service for public officers were

discussed. The plaintiff was a public officer who wWis dis~-

fter he had been acquitted of = Criminal charge. He

<o

missed

&

was dismissed contrary to the Public cowrvice Desulaticns which
by regulation 36 provided that a Public officer who aud been

acquitted of a Criminal charge should not be ¢ismissed for any




charge upon which he had been so acquitted. He brought
an uction for wrongful dismissals It was bheld that 21—
theupgh generally Civil Servants served at the pleasure of
the President, the Public Service Regulations had excepted
the Category within which the plaintiff fell. It had made
special provisions for dismissal of some eivil servants which
were similar to these of an office hélder. iorecver it is
Fublic policy tnat the morale of Public officers should be
hwighy hence tue provision of a safe guard against their dis-
missal without following the laid down procedures. There is
need for public officers to be secure in their offices. be-
cause they are the main worx force of the Government.

The other way in which labour can he engapged 1s under
4 contract of service at the pleasure of the fresident. It
is debatable whether or nct an emplcoyee serving at pleasure
is engaged under a contract of service as the employee is
unable tc enforce the contract against the cmployer.  However,
the stronger view seems tc be that there is a contract of
service involved in Service at pleasure-“At common law an
employee serving at pleasure could rnot bring an action for

.11
wrongul dismissal or sue for damages due to him.

TIn the case of REDERAKTIEBOLAGHT APPLUTHILG V. R, Rewlatt

J. attempted to bring out the ratronsle behind this seeminEBdy
unjust contract of service. He stated that it was mot com-

petent to letter exccoutive action which must necessarily be



deternined by the needs of the community when the gquestion
of dismissal of certain employees caﬁs up. le went on to
say that the executive should not by contract hamper its
freedom of action on matters which concern the welfage of
the statei{ Publie servants, according to judge ’Cﬁi@t',xre
dismissable at the Crown's pleasure because it is in the in-
terest of the communiity that Ministers for the time being
advising the Crown should be able to dispense with the services
of their employees if they think it fit or desirable.qg

In Zambia, Ministers and other political appointees such
as ambassadors and high Comnmissioners serve at the pléasure of

. o e i ; - 20
the President, In the cuse of CHalwa V., Attorasy Geieral,

the plaintiff was employ¢ed in foreign service of the govern-

ment. He was recalled anu detained. Upcon his release he was

not reemployed, He claimed damages for wrongul termination

of employment, arrears of salary and allownnces plus gratuity.
.

It was held “hat although he was in the Public service, the

Public Service Regulations which excert public cfiicer from

heing dismisscd wrongfully without a remedy othzr 1 damages,

did not =awnyly to him, because he serveSat oo PFresidonts pleasure.

. person's tenure of employment ia 2t the sresident's

pleasuare, no wction for wronpful diswiseol c-o dlin.

Froa the avove, it carn be scen that the contract 'ns been
b

1

subject to @ lot of Yligation, znd .ebate.

v

sroblem is
mainly that both the cmployers =nd employecs cc not seem te
know the legal effects of the parfticular contracts thay sign.

Chief executives in Parastztal companies in Lambia arce part of

this conrius:d 5roudp.
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CHAPTLR TWO

3
o
b=
Q

CRIPRACT OF SEkVICE I'Cal C}’iIBE' Lo nCUTIVES
IN I rxl\nu TATAL (J(J' e YA LS

BACKGROUND.,
A Parastatal has been defined as an'institution‘that
is set up by the Governmentutéldd'bﬁsiness»j ~From the de-
finition, it can be seen that Parastatals are insfitutions
in which the Government has a keén interest Pafastatal
Companies in particulér were set up soﬁthat the Government
could have a say in the running of the Nation's economy. It
can therefore be said that parastatal Qompanies came up to
control the industries that were being nationalised. Thus
from the very beginning the Governwent nas kept o very ciose
watch over the running of the Parastatal Companies. Currently
Parastatal Companies control about 80% of the country's wealth.
Since Independence, the Pres ident has assumed tne power
te appoint @id dismiss Chief Executives in Parastatal companies.
The first Chief executive to be appointed’iL Indecc was Mr.
Sardanis and his appointment was ratlfled by the board of

3

Directeors of Indeco. In the begianing those appointed to be

Chief executives were usually Permanent Secretaries or held
offices which were equivalent to that of Permanent Secrctarles.
Thnis wos significant because in terus of the provisions of the
Constitution, Permanent Secretaries were appointed, revhuffled
and dismissed by the President. .This led to a system whereby

the President could swop Permanent oecretgwleo with Managing

Directors in Farastatal Companies. This practice is still
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5

prevalent.

This power of ithe President to a.pzint

Chief Executives in Parastatal Coupanies uesznt tihst the
power of the board of Directorfhad actually becn redyced

tc ratifying appointments and dismissals made by him.
Subsequently the appointments and dismissals did not need
ratification and the President could remove or appoint Chief

Executives without consulting the boards c¢f Directors.:oncerned.

CURRLNT POSITION:

Most Parastatal Companies in Zambia are under the
Zambia Industricl and Mining Company, (ZIKCO)kwhich is
the holding. Coupany. Thére are two trroes of Chisf executives
in LIHCO. There are General HMangers in Charge of subsidiary
Companies on one hand, and the exccutive Directors of the holding
Company oﬁ the other hand,é By executives directeor is meant
those persons who afe i?ternai ﬁaﬁagement and have been given
departments to head, suéh as br. raunga wﬁu is executi?e dir-
ectcr for Corporaté planning an& :dhinistration in ZinCO.
These Chief executives sefﬁe under a countract for a fixed term

ot

three years after which the contract can be renewed for an-
other term. It can be inferred from their ccutract that Chief
executives in ZIMCO serve under u Master and scrvant contract

which can be terminated by either party with motice =t any time,

for any reason or for none, In the czse of Raine Ingineering

Company Limited V. Baker, it was held that a contract of
Service Tor a fixed term was orly a master and Servant con-

tract. In ZINCO, three months' notice or tur.e months'salary
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in lieu of notice is required before the contract of

vice for Chief executives can bhe termincted.

ser
Tvo preccoiure cr reroval of fhie two
Catzgories of chiéf exccutives differs slightly. srticle 94

the articles of Association of ZIMCO vests the power to appoint
director in the share-holders in General meeting. Article 96

of the sawe Articles of Association provides the Company with
the wcower to dismiss any director before the cxpirntion of his
period of office. It states:

" The Company may by ordinary resolution remcve any
director before the expiration of his pericd of

office'.

power to dismiss directors is solely v«
direccors of the Company.
On the other hand, General Manager arc nominated by
the board of directers of ZIMCU which submits thic list of
. . . . 9
nomes of people considered suitable tc the Presidoent. The

President in turi approves and annouunces tre names of the

cointees to the iedia. In certain cascs, hovever, the

‘resident does not announce the ayppointaents «t presc Gon-
fercnces, he merely approves the nominaticens. The subsidiary
Companies of ZINMCU have provisions which eampower thelr boards
of directors to appoint and dismiss General Hannjers. For
exonple Article 83 of one aArticles of Associntion of Zeambia
Kational Commercial Bank (ZNCB), makes provision for tle

appointment and removal of General Managers it provides that:
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" The directcrs may from time to time appoint a
General Manager of the buginess and may remove
or discharge any such perscn‘and~appoint & sub-

stitute™a
It It should be noted that the Articles of Association
vest the powers to appoint and aismiss ChiéfteXecutives in
the directors jointly as a boatd;. And as the Articles of
Association constibute a céngraéﬁyamong the members,}all
the regulations thereunder are binding on thefmémgers.qo
Thus a single director cannot effectively dismiss a General

Manager if the Articles provide that such action can only be

taken by the board of directora.

The outline above of the manner of appointment of General

Managers and directors shows that the former can be appointed
and dismissed by the board of directors of their respective

Companies, while executive directors can only be appointed

the board of directors of the hold Company 2InCl. Therefore,
legally, the President or the executive arm of Government has
no power to appoint or dismiss Chief citscutives in I ornstatal
Companies. The question thnt may be nosed liere therefcre isj

what 1s the legal effect of the President's nronou

he Press Conferences when he purnorts to appolnt
Chief cxecutives?
It has been stated thoat in eflfece too Tresident Jdoes not

appoint or dismiss chilef executivis, ¢ mox

board of directors :s to who should be dismissead
It is the board of dircctors which sits 2ad daraws tine formal

letier of zaupointment or dismissal as the case may be. In
Eali s

Lo rooointeiss To the

ny-pointed”,
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practice, however, adismissed person is required to leave his
office as soon as the President annpounces that e s been dis-

missed., Thus even before the bourd sits the disnisorsl will be

ha deduced from this that tie rresident's

Hh

effective. It can
announcements are not mere reccumencations but are mcre or less
ordaers.

The other theory is that the President dees in fact dismiss
and appoint Chief executives, but only on the recemmendations of
the beard of directors¢12 In cther words, the board sits and
decicdes to appoint or dismiss a Chief executives It theu passes
this information to the President who will approve and announce i
the decision in his capacity as the head of XnCU.  dowever,
this theory is not entirely correct as the Iresident does not
always follow the recommendations of iihe boaru. Gals was the
case when Mr, John Mwilz, who was then executive Director of
v o i 1% .
vambia Hational Commercial Bank was dismisscd. ~ In this case
there were allegations of Corruption ageinst Nr. Mwila. The
;nti-Corruption Commission found that tne nllegations were true,
The board of director however, disagrecd with the findings of
the Coumission and held that the allegntions were unfounded.

As such Mr. Mwila could not be dismisstd. The Presidert inter-
vened and insisted that he be dismissed. Howevoer, the board of
directors chose nct to follow the pPresident!s desirad course

Mwilar was

of action. The whole board was Jesbonded =ud
accordingly dismissed..
This incident illustrates how insecure the tenure of

service of Chief executives in sambia is. 1t seews that under
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such contracts, the President can arbibarily reucve any Chief
gxecutive without regard fé the Provisions of the contract of
service, and usually where a Chief executive is removed by the
President in such & manner, he does not bring an action against
the Company. It has been suggested that this may be because to
do so would be tantamount to fighting the State and in a one
Patty State like ours when you are fighting the State you are
the weake and party.14 Here Party supremacy seems to Supercede
corporate Policies. Bécause of this very few cases reach the
Courts. The case of Mr. Mwila thus, shows the glaring insecurity
in the tenure of service of Chiéf‘executivss in Parastatal
Companies.,

JUSTIVICATION ¥FOR THE PRESIDENT'S POJiR TC DISMISS
CHIEF EXECUTIVES.IN FaKASTALAL CCLPaliTos.

Three reasons have be=zn given as Jjustification for the
Prosident's power tc appoint and dismiss Chief executives in
Farastatal Companies. The first one is that the President
. . . A . . 15 . . s
derives his vower from the constituticmn. 4s President of
the Kepublic, he has wide wnowers of appointment nnd dismissal.
By Article 132 (1) of the Ceonsituticn, “he Fresident has powers
to appoint Fublic officers including Permarcnt Scecretuaries and

16
the Secretary to Cabinet, These powers are thcught to have
extended to parastatal Companies, presumably on the ground that
the dbulk of shares in these Companies are the property of the
Comnany and are neld on #rusty by the President on nehinlf of

the Geovernment,
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However, it should be noted that the provisions of
Arficle 132 of the constitution cannot be extended to
Parastatal Companies because this would mean that the
vrovisions of the Companies Act, Chapter 686 cf the laws
of Zambia would be contravened. The Legal effuct of the
extension of Article 132 would be that the power to appoint
and dismiss Chief executives in Parastatal Companies would
vest in the President contrary to- the provisions of the
Companies Act under which the Parastatal Companieé are incor-
vorated. Article 73 of Table"A" in the Companies Act. Provides
that the directors of a Company may form time to time appoint
one or more of their body to the office of lannging Director;
In So far as Chief executives in ParastatalCompanies are not
consideredzpublic officersby aypointing them, :theo Eresident
usurps the powers of the boards of directors cf Parastatal
Compmanies.

It is scmetimes argued that the President has power to

appoint Chief executives in his capacity as Chairman of ZIMCO
17

and therefore overal head of all parastatal Companies, How-

ever, this theory does agrec with concept of Sererate legal en-
‘entity by which each Company is a2 seperate legal entity from
its incorporators. Thus the fact that ZINMCO ie a holding
Company does mean that it has power to interfer with the
running of its subsidiaries. It cen only exert control
thrcough thie shareholders meeting.

The other reascn that is often cited as Justification for

the Dresiuvents power are the recommendations of the Chona

Commissicn.
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The Chona Commission had recommended that a common
service commission be established and be given the nandate
tc oppeint and dismiss Chief executives in Parastatal CompaniesSs
However, before the recommcﬂdatiOLs were approved, the prcovision
that dealt with appointments and dismissals was amended so that
this power was given to the President. It should be noted, how-
ever, that ﬁhese recommendations have no force of law although
they have been held as the third source for the President's powers
However, the view that the President has pewer to appoint
and dismiss Chief executives seems to be supported by the Statu-
tory functions Act519 Section 4 (1) of the Act. provides.

" In relation to any provision other a provisicn the

functions under which are conferred or impesed on

-
1

an identified perscn, the President shall either re-
tain the functions conferred or imposed thereby or

allocate such functions to some other person',

Tt is difficult to tell whether it is this power that is
belng exerciéedlby the President. If it is, then the power is
welng miéuéédvbecauSG the law ekpressly provides thuat the power
tc appoint or dismiss Chief executives shall lie in the board
of directors.

1t dan‘be seen from the arpuments above that the saurces‘
of the Fresident's pbWer are not clear. It is therefore con-
tended that ﬁhe legalify'or'validity of‘a;pbintments and dis-
missals by the President is qucsticgu%13 becouse the source

of the power is not clear.’
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TH% COURT'S VIEWS ON THE DISMISSAL CF. CHIBF
EAFCUTIVES OF PARASTATAL‘COM ANIES BY THE PRLGIDmNT:

The Sambian Courts have held 2z Consistent view ¢ the
issue of Chief executives by the President, Their unshaken
stand is that the power to dismiss Chief executives in Para-
statals incorporated under the COmpanies Act, rests in the
board of-directors of the Compényu Thué in the Case of MWAKZA

V. National~Transﬁort.Corporation,aok théVCOUrt clarified its

stand on the question of dismissed cf chief executive in Para-
statal Companies., In this case the plaintiff was appointed by
the President as General Manager of the United Bus Company of
zZambia (UBZ), a subsidiary of the defendant, Company. He was
dismissed by the Managing Director of the Mational Traunsport
Corporation who was alsco Chairman of the board éf directors
for UBZ. He refuscd to leave on the grouund that be could only
be dismissed by the President and the board of directors had
no power tc dismiss him. It was held by the High Court that
the powers of dismissal do not rest in c¢he haads of She President
whei he‘makes norninations unless it is specifically stated in
the Arﬁicles”qf Associationﬁdf‘thé Coﬁpany.l H;gh COurt Com~-
missioﬂef»Mr;'Jéasy noted tﬁét¢ 3 | |

wyhile I do not doubt for a mdmént that as & matter of

practice.......¢.;...;‘......._m&tters are reffered to

Ministry or to Cabinet office; s « mattor of lawy it is
the board cf director which determines the conditions

22
of Service of its employees''s -
The Courts will not hesitate to point out the correct

law where a perscn proves that he was wrongfully dismissed.



19
Tu such a case the court will usually award damages. In
. N i s . o . 23
thne case of Mijomi VeZambis Publishing Company, the

~lniatiff was removed. from his post as Bditor-in-Chief by

the board of directors on the Presicent's recommendaﬁicn.

e brought an action against the Company for wrongful . dis-
missales Justice Ernest Sakala, as he then was, held that

the board of directors was wrong to dismiss the plaintiff

on the strength of the Presidents letter. The board had
failed to preove the allegaticns levelled agsinst the plaintiff
and uccording toe the comtract he was entitled to six months
salary in liem of notice. The court crdered the Company to

pay the plaintiff damages, In sc far as the plaintiff had

Fa
kX

been dismissed contrary te the provisions c Articles of

"

issociation of the Company, the dismissal was wrcougful,

However, it should be pointed out that if the articles

d

of jssociations had provided for the power of peintment and

dismissal to lie in the President as well as the beard of

directo:s, th.n the President couls 1y exorcign the

powers. It cnn safely be stated that in all parastatal Companies,

g

there are no such provisions that give the rower of appointing
or disuwissing Chief executives to the President cither in Capa-
h)

citv as Chairman of ZInCG or as head cf State, OF course it is
P

appreciated that the 8tate has an interest in the ruuning of

the Compauies under 2IMCC being atoeskalder; but

should state interest warrant breaching of the contracts of
service of Chief executives®. The Contracts of Servicge of

Chief executives, as we huve seen earlier, indicz2tes that
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they are engaged under master and servant contracts. They
do not serve at the pleasure of the President whereby he can
dismiss them and shuffle them around at his pleasurs. The
NCtion of State interest is out of place in Parastatal Companies.
For as Dr; Mulwila states, the legal effect of registering
parastatal Companies under the Companies Act. is that.

"They are cast in the mould intended for private

enterprises and consequently are to be governed

in a manner befitting private enterprises, unless

it is otherwise provided.2h

The legal framework under which Parvastatal Companies
are couched makes it impossible for the President to control
the running of the Companies through the appointment of Chief
executives. And as long as the President i. free to dismiss
any Chief executive in Parastatal Compnanies coatrary to the
wishes of the board of‘dirgctors, the tenure,of employment of

Chief executives in the Parastatal Sector will remain insecure.
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SHAPTEK THRER:

COMPELATIVE ANALYSLS OF SECURITY O TENURL OF
CHI L LXICULIVES IN, PARASTATAL CCMPANTLG LND
CTHER CHIWF EABECUTIVES:

CCOMPERATIVE ANALYSIS OF SECU-IVY OF TENUKE OF CHIZF
EXECUTIVES IN ZINCO AND UNZA ( A STATUTORY CORPORATICHN)

There are two kinds of'ParaStatal bodies in Zambia.
There are Parastatal Companies such as Lambia National
Commercial Bank Limited, and Statutory Corpcraticus such as
Cold Storage Board of Gambia and the University of Zaumbia (UNZA).
The former are created under the Companies Act while the latter
are created by specific Acts of Parliament.1 Whereas in Paras-
tatal Companies, the power to Jdismiss Chict cxecutives is vested
in the board of directors and is laid down in the articles of
Association, in Statutory Corporations similar uwrovisions are
1aid down in the Act and the power to dismiss is vested in the
Tresidente.

For example, the University of Zambia is establisned by
the University of Zawmbia act. The membérs-of staff whe hold
yositions similar to these of Chiéf gxecutives are the Vice
chancellor, the Deputy vice Chancellor, the Registrnr,’the
Chief Librarian and the Bursar. The poﬁers te 2ppoint the
vice Chancellor aund the Deputy Vice Chancellor is vested in the
President. Section 4 of the Act. provides that trers shall be
the a Chancellor who shall be the titular head of the University
and the Chancellor shall be the President. Sections 5 and A

provide for the appointment of the vice Chancellor and the
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Deputy vice Chancellor by the President on the 2dvice of the
University Council. . Thus in the University, the vice Chancellor
and¢ the Deputy vice Chancellor are Presidentinl apzointees and
serve at the DPresident's plearurel
The other Chief executives such as the kegistrar the Chief

Librarian and the Bursar are appointed by the vice Chancellor on
the advice of the council.3 They have the same status as the
secong Category of chief executives of ZIMCO which comprises I
jeneral Managerss However, they serve under contracts of service
that are similar tc that of ¢ffice holders at common law because

their tenure of office is protected, Section 31 provides if the

Council has reasonable ground for believing that a menber of the

«

academic staff ( other thﬁn the vice Chancellor znd the Depaty
vice Chancellor) or a member of the administrztive stalf should
be removed frem his office or employment on grognds of misconduct
or the failure to perform the functions of his office or employ-
ment, the Council shall give notice of thuse grounds tc the
ri-mber in cuestion and shall make urrangements for such member
to be afforded =an opportunity of appearing befcre cnd being heard
with respect to the matter,

It can be said therefore that tne mermbers cf stuff at UNZA
including the Registrar, the chief Librarian and the Bursar can-

1ot be lawfully removed witnout adhering te the rules of natural

tected by statute.

justice. Their tenure of employment is

Thus it can be said that Chief executives in statutery Corporations
such as UNZA have a mere secure tenure of employment than their

counterparts in ZIMCO in that some of tuheir conditions of Service
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arc laid down in the Act. Their counterparts in 2IMCC aze not
backed by an Act of Parliament and have only the Articles of
i asociation to leok to when their conditions ¢f service are
breached. And these are often over locked by the rresident when
he purports to appoint or dismiss Chief executives in ZIMCOC.
Unlike in Parastatal Companies created under the Companies
Act. where there are no enabling provisions which empower the
pPresident to interfer with the running of the Companies; in
Statutory Corporations there are provisions which give power
to the Government to unstil any of its policies into the Cor-
poratiohs. To this effect Section 10 of the University of Zambia
Act. Provides.

wmhe liinister shall convey to the Chairman of Council
and vice Chancellor, such General cr Farticulsr party
or Government rolicies as may affect the conuuct of the
affairs of the University'e
Thus a2t UliZk the party or Government 1s empowered by
gtatute to interfere with the running of the institution is

se Tory as it has to ensure that its policies wve bein. offectede

¢int a suit-

Further the President is empowered Dby statute to o
aole perscn Lo head the‘institution ~nd as such can use him to
centrol the runaing of 1. institutiine Inm 7IMCC, there are no
special swrovisions for the implementstion of Party or (cvernment
Tolicies but they arc implemented a1l the same. The president
ilso appoints 2ud dismisses Chief srecutives in oIyl ns &
method of ensuring state control of Farastatal Companics in

sonite of the fact that he can only do “vis by breaching the
¥ )

6]

articles of isscciation of the Ccnglomerate.
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COMPERATIVE ANALYSIS OF SHCURITY OF TENURE CF CHISKF,

EXECUTIVES AND CIVIL SERVALTS.

As eérlier stated, generally all Civil Servauts serve
at the pleasure of the President or the crown and are therefore
liable for dismissal at the pleasure of the President, Thus in

the case of Dunn V, the Queen54 the plaintiff who had been en-

gaged as a consul agent for a period of three years was dismissed
before expiry of that period., He brought an action for wrongful
dismissal, It was held that all service in the Government being
focr Fublic benefit, the crown can terminate it at its pleasure,
And in Service at pleasure no action for wrongul dismissal can lie.

However, in Zambia, the position of a Civil Servant with
regard to his security of tenure of employment is different.
There are constituticnal provisions nd regulations which govern-
the Civil service and scmewhat dispenses witin the President's
power to dismiss civil servants at plcasure. Before Independence
the power to dismiss Civil Servants vest=d in the queen but by
the Independence Crder it was provided.

"% yhere under any law in force in Northern Rhodesia
immediately befcre the Comuzerncement of this order,
any prerogatives or privleges are vested in her
Majesty, these prercgatives or frivileges shall from

5

the commencement of this order vest in the President."
However although this Crder by implicaticn pave the Presi-
dent the power to dismiss Civil Servants at his plcasure as this

power had been previously been held by the Queeh, the Constit-

uticn tock away this power by making special provisions for
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Jdismissing Civil Servants in the Public Service Regulaticns.
Article 132 (1) of the Comstituticn provides thnt the
cower to appoint perscuns to held or to act in any office in
the Public»Service; the teaching service; the Zambia Police
Force and the Zambia Prison service; and the power to exercise
disciplinary control orto remove any such person from office
shall vest in the President. However, Article 132 (3) goes on
to say thot the President's powers to make such appointments or
to remove such persons from office shall be exercised:

" (a) 1In relation to any office in the teaching service

by the teadhing Service Commission.

(b) In relation to any office in Zambia Police Force
or in the Zambia Prison Service, by the Police and
Prison service Commission.

(¢) 1In relation to any other Public office by the Public
service Commission; acting in the nome and on behalf
of the President."

However, it is the service Commission Repulations that give
the Civil Servants the Security of tenure cf enployments  The
regulations provide thnt whenever disciplinary proccodings are
instituted, the accused officer shall be piven & vrittun state-
nent setting out the particulars of the canrges cr crounds upon
which such disciplinary =zre instituted together with ‘. notice
requiring such officer tc submit an exculyrtory stuatement in
writtinge Thus where o Civil servant is dismisscd without giving
him whe charges or without giving him a chance tou be heard in his
cwn defence, the disciplinary amthority is clearly in breach of
regulation 38 in all the service Commission regulitions. And the

dismissed Civil servant has a good cause of acticn for wrongful
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dismissal. Gven the President cannct interfere with these
provisions althcugh the power is originally vested enchim
by virtue of article 132 (1) of the constitutions.

7

Thus in the case of Kangombe V, Attorney Generalj the

plaintiff, a schocl teacher was dismissed pursuant to a directive
by the Presidenti Disciplinary charges against him had been con-
sidered by the teaching Service Commission which found no justi-
fiable cause for dismissal. The President disregarded the find-
ings of the Commission and purported to dismiss him. The plaint-
iff applied to the High Court to have the dismissal invalidated;
This was granted on the ground that the President had delegated
his power to dismiss to the Commission and could not could not
therefore act contrary to their findings. The nlaintiff was
entitled to reinstatement.

In another case of Zebron Katcngola V. 4. 6.8 the applicant

was the subject of disciplinary proceedings under the regulations
made under Article 122 of the Constitution. -~ Repulntion 28 of

the Public Service Regulations goverus the procedural steps to

be taken regarding the determination and institution of discip-
linary proceedingse The applicant was demoted in rank znd salary
contrary to the provisidné of regulation 38, The court held that
the Commisczion had only jurisdicﬁion te deal with the case cf an
accused officer of the preliminary procecdings of the cise had
been conducted in acceordance with re oulntitn Z0. In this case
the Court found regulation 38 was not followed when the discipli-

«xy proceedings were instituted and thersfore this failure resulted
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in breach of the regulaticns. For this reason the ¢sclzration
that the reduction in rank and salary was null and veid was
Itsapparent from the twe cases citel above that the terms
of employment ccntained in the letters of appointment constitute
a contract which binds beth the Civil servants and the government.
Thus if the terms of employment are not complied with, any pur-
. .4 . n X
ported dismissal or disciplinary measure will be ,valid because
this will be a breach cf contract. Turtner, it can be secn that
power to dismiss Civil Servants in Zambia does nct lie in the hands
of the President as the Public Service Repulations have displaced
this notion The President has delegated this vower by virtue of
article 122 (3) and as such cannot cverride their decigcions.
chever,bit should be noted that Article £2(2) =T the
Constitution gives the 'resident the power tc declare that an
office c.unstituted by him. shall not be 2o ~*fice in the Public

servicc. Thus not all Civil Servants are protectzd in their

tenure of cmplcyuent by the Service Courissicn Zegulticns. The
Proesident has used this powers to except Permanent Secretaries
znd displomats from the provisions of Service Commission regulation

by declaring that theilr offices are nct in the Public Service

although they perform Public functions. They serve ot the pleasure

of the President and this was illustrated in the case of Chanda

Vs Attorney General.9
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.
i

cf the President and this was illustrated in the case of Chanda

V. Attorney Qeneral.9
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ACTIUN FOR WRCOHNGFUL DISMISSAL BY CIVIL SERVANTS:

From the cases above it can Dbe seen that the position
in zanbia seems to be that Civil Servants can maintain an
action for wrongful dismissal if the disciplinary codes znd
procedures are not followeds Further in so far as the regul-
ations provide for a right to be heard the dismissal can be
impugned cn the ground of failure to follow the Principles of
Natural Justice:

Additional protection of the Civil Servant against wrongul
dismissal is the Commission for investigations-Article 117 (1)
of the Constitution establishes it while Article 117 (4) gives
power to the Commission to inquire into the allegations of Mis-
conduct or abuse of authority of .c¢rscn in the Civil Service.
Annual Reports issued by the Commission have indicated that
civil Servants have resorted to it for reliecf where they have
becn dealt with in a manner ccntrary tc the law. Perharps a

. . . - 10 .
case will confirm this. In case No. 307/75 where it was
alleped that a rrovincial Forest cofficer =2bused his =uthority
by improrerly terminating the services of the Complainant, the
Commission found no Justificable grcund for dismisszl and re-
commended to the President th-t crmulainant be reinstateds The
President accepted the recommendation and he wos reinstated.

It can be scen clearly from the above thet Cilvil Lervants

at #ll levels, that ~ . even those in soaior pLesitions ¢guivalent
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tc¢ those of Chief executives in ZIMCO, have more Security cof
tenure than these in 2I1CC. Unlike Chief executives in ZIMCO

wvine rre only entitled to damuges when they cre wrongfully dis-
missed, Civil Servangs are entitled to reinstatement & The Civil
Servants have statutory protection and have the same legal status
as office holders at common law. Chief executives on the cther
hand have only the articles of Association to fall back on: And
often even the little Security that is offered by their contracts

of service is taken away by the Presidents arbitrary action in

dismissing them contrary to the provisions of their contracts.
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CHAPTwR FOUR:

CONCLUSION:

As can be seen from cur discussion above, Chief . owuo
executives in Parastatal Companies serve under master and
servant contracts. They normally serve under three year
contracts which can be termihated prior to the expiry date
by either party at any time, for any reason or for none, But
like any other contract of service under this Category, the
contract of service for Chief executives can only be effectively
terminated through the issue of the prescribed notice. 1In ZIMCO
three months notice cr three months' salary in lieu of notice is
required for the termination of the contract of service for chief
executives,

4s the Parastatal Companies in issue, are incorporated
under the Companies Act the power to appoint and dismiss Chief
oxecutives lies in the board of directors. 4as earlier seen
irticle 7% of table A yprovides for this power. The effect of
the Parnstatal Companies being incerporated under the companies
sict, 1s that their legal frame work is a~t iiffercrt from that
of ~ private Companye. Thus it is only the borrd of directors
thot is competent to determing the conditiouns & ssrvice of their
cmployees—including chief executives.

However, becausc these parastatal companies are cwned
partly or wholly by the Government, it has an interest in seeing
tnut the Companies run smoothlx. ‘Thus the Government has to
exercise some from of control over the varastatal Companies.

One way in which it does this is through thne wopointoent of
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Chizf executives by the President whe holds the Majority

shares in these Companies on behalf of the Government By

the wrpointment of Chief executives by the Presidenty, the
Government ensures that the men who head and run parastatal
Companies will support and implement party and governmentt
Policies. In fact after being appointed, chief executives

are expected to take and subscribe to the Oath of Allegiance
which indicates that their leyalty will lie with the Government.

As noted earlier, the Fresident's power to appcint and
dismiss Chief executives in Parastatal Companies be legally
justified as it is in conflict with the provisions of of the
Articles of Association which together with the memorandum of
Asscciation form the constitutions of the Companies and any
Act or power which is outside the provisions of the constitution
is of no legal effect. Therefore, the Presidents power being out
side the provisions of the Parastatal Companies' constituticns is
Ultra vires.

The mebdhod of controlling Parastatal Companies by the
President appointing chief executives hnzs led to insecurity in
the Contract of service for Chisf executives; the effect of their
being appointed by the Presiaehtdthﬁt they can be dismissed at his
pleasure . This alters the contract of service under which they
serve sc much that they end up with no remedy ngninst the Company

for wreongul dismiss~l by the Fresident. COroinrily o w-rson
&

o -

Cu

serving under a master and servant contract is entitlsd to damages
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for wrong®kl dismissal.

As Parastatal Companies were established as a means
of controlling the economy; it is important that the Govern-
ment should have a say in the running of the Compnnies tc en-
sure that the purpose for which they were' ereated is being met.
The Problem with the controlling of Parastatal Companies by the
Government through Chief executives stems from the legal nature
of the Companies.» The legal form chosen restricts Governments
manceuvrability %o &h&b of a private Company. Thus time and
&gain, there has been a proposed that a new law be enacted which
will change the legal framework of Parastatal Companjies so that
the government Machinery for control becomses more satisfactory.
In 1975, the Mwanakatwe Commission recommended that a new statute
be enacted which would give the Government a free hand in the
running of Parastatal Companies. However this recommendation
has never been put into effect .

Farlier in 1972, the Chone Commission had made recommend-
ntions which would havé removed from the President the power to
appooint and dismiss chief executives in Parastatal Companies.
The Commission suggested that a common services Commissicn be
set up with power to appoint senior staff in Perastatal crganis-
ations. Some of the recoumendations were:

Te That the Chairmar =2nd members of the boards of directors

in Parastatal Companies and Public Corporaticns be appointed
by Cabinet:
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de That the board elect their own vice Chairman
from among themselves.
S That cdministrative heads such as Manc :ing Directors

be arpeinted by the Common-services Ccemmission.
The Yovernment vurported teo accept tuose rocommcnustions
but cave the power to appoint administrative hends to the President.
This robbed the recommendations of any effect they might have had
on the security of tenure of the administrative heads in Parastatal
Companies. In any case the Common Service Commissiocn was never
established and the recommendations of the Chona Commission remained

s at now, the Situaticn is still that

o

just recommendations., Thus
Parastatql Companies are created under the Companies Act with the
hrticles of Asscciation providing that Chief executives should be
appointed and dismissed by the boards of Directors of the Companies.
tleanwhile thc President in furtherance of Government control of
Parastaial* Companies continues to appoint and dismiss chief
executives therein contrary to the provisions of the Articles
of .ssoclatione.

The necessilly for some element cf public contrecl of
Prrastotal Companies is not guestioned, want is guesticned is
the method of estnblishing this contrcl. If the conly way in
wiitch this contrcl, can be exercise;.is oy interfering with
the contracts of service cof chicf executives, then there 1is
neod ror changing the Legnl framewcrk of Farostutal Comzanies,
Being in centrol, of 80% of the country's wenlth, p2 astatal

“anics sheuld run as smoothly as possivle.  This

be achieved if “he chief executives who are responsiblc for
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making Company policies and the actual running of the Companies
are -~ :7. in secure in their tenure of employment. Among other
rensens, o chief cxecutive needs to be secure in their tenure of
employment for the sake of lonyg term plannin,. For as the practice
is at the moment, if a Chief executive feels that he may be dis-
missed or moved somewhere else by the Fresident, it will be difficult
for him to plan effectively znd implement the plans. Thus it is
imperative that the Legal framework be changed.
Further the few cases that “have reached the courts such
as MijonyV. Zambia Fublishing Company and Mwanza V N.T.C have
Comfirmed the view that the Govermment can not exercise eontrol
cf Parastatal Companies through the appointment of Chief 'executives.
The courts have consistently held that this power lies in the boards
of directors of the Companies, As High Court Commissioncr Mr.
«casy cbserved, although the practice 7 in the appointwment of
chicf executives is that the matter is referred to the linister
or the President for approval, legally the power to nppoint lies
in the board of directors. There 1s ncced to reconcile lnw and
practice in the appcintment of chief executives in Parastatal
Companies.
It is therefore suzggested that thae following measures are
taken:
(a) Parastatal Ccmpanies should be created under specific
acts of Parliament in the same way that stgatutory
Corporations are created. Thers uhould be a provision
which will vest the power to appoint and dismiss chie:
executives in the President. For in this way the

will be able to exercise control over Parastatal
Companies legally.
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(b) 4 body should be set up which will monitor
the work of chief executives and make re-
commendations to the President as to who
should be appointed or dismissed.

(c) fhe status of chief executives with regard to their
contracts of service should be made cquivalent to
that of public officers sc that they have mcre
Security of tenure than that provided by the master
and servant relationship or service under pleasure.
For indecd they do perform a public function and
should be accorded the same protection as Civil
Servants.

It is the write?s firm belief that if these considerations
and suggestions offered in this chapter are heeded and implemented,
we would get rid of the unwarranted insecurity in the tenure of
employment of chief executives and at the same time achieve ef-

fective government control of the Parastatal Companies.
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