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ABSTRACT

This essay surveys the issues raised by technology transfer to developing countries through
Foreign Direct Investment. The argument for foreign investment as a vehicle for technology
transfer is the dual role that the investment plays. Apart from providing capital for investment
which is in short supply in developing countries, the investment brings with it the know-how
necessary for the success of the investment. Particularly, it is noted that multinational firms
are well suited for this role because of their ready resources, easy mobility, abundant trained

personnel and wide experience derived from the many countries in which they do business.

Technology is a vital part of the development process, a necessary input into all activity.
Because of the historical domination of research and development by developed countries, a
very large part of the technology used is transferred from developed to developing countries.
The transfer raises four major issues: those of the cost of the transfer, the appropriateness of
products and techniques which are transferred, the effects of the transfer on learning and
technological development in LDCs, and the effects on independence. This essay considers
the consequences of the transfer and the range of policies that might be adopted, nationally

and internationally, in relation to each of these issues.

It is argued that the appropriate policies will vary according to the stage of development of
each country, its technological capacity and its own objectives. However, in general it is
concluded that an active technology policy is called for if the costs associated with
technology transfer are to be reduced and the benefits increased. While it is easy to design
suitable policies on paper, it is much more difficult to ensure that they are effective in
practice. It is in this light that this essay endeavours to offer a critical analysis of Foreign
Direct Investment as a vehicle for technology transfer to developing countries with particular

emphasis on Zambia.
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CHAPTER ONE

FOREIGN DIRECT INVESTMENT AND TECHNOLOGY TRANSFER

1.1 Introduction

Zambia like many other Developing Countries regards Foreign Direct Investment FDI as one
of the main means of securing the much needed technology. In concerted efforts to acquire
technology through FDI, most developing Countries have introduced deliberate policies to
encourage FDI by offering attractive incentives to investors with the motive of benefiting
economically and in many other ways. There is considerable evidence that FDI can influence
growth and development by complementing domestic investment and by undertaking trade
and transfer of knowledge and technology. As a result of the immense important role that FDI
plays in accelerating economic growth and technology transfer, many developing countries

and Africa in particular seek such investment in order to boost their development efforts’.

Particularly, Foreign Direct Investment is important to the future of development of Zambia,
as it is a means of increasing the capital available for investment and the economic growth
needed to reduce poverty and raise living standards in the country. In addition, it can
contribute to sustainable economic development, as it can result in the transfer of new
technologies, skills and production methods, provide access to international markets, enhance
efficiency of resource use, reduce waste and pollution, increase product diversity and
generate employment. However, in the absence of regulations governing natural resource
extraction, or when they are weak or poorly enforced, increased openness to foreign
investment can accelerate unsustainable resource use patterns. The ability of developing
countries to attract FDI, maximise the associated benefits and minimise the risks depends on

the effectiveness of their policy and institutional frameworks.>

Be that as it may, the role that FDI plays in accelerating growth and sustainable technology
transfer to developing countries has never been substantiated®. It is against this background
that this obligatory essay seeks to explore and examine whether or not Zambia’s economy is

really enjoying the benefits of technology transfer that comes with Foreign Direct Investment

'G. Schwarznberger, Foreign Investment and International Law, Stevens and Sons, London, 1969, page 9.
M. Sornarajah, The International Law on Foreign Direct Investment, 2™ Ed. Cambridge University Press,
Cambridge, 2009. page 8
* K.K. Mwenda, Contemporary Issues in Corporate Finance and Investment Law, Penn Press, Washington,
2000. page 20.



and ultimately leading to economic growth. In this regard the paper will look at the fiscal
incentives and attraction of FDI, the laws and policies that investors are subjected to and all
the laws relating to the promotion of technology transfer in Zambia. After an exposition of
the above factors, the paper will proceed to analyze the laws alluded to above and suggest
either their review or amendment in order to align them with the current economic and

development needs.

1.2 Statement of the Problem

It is often argued that FDI plays a significantly prominent role in international technology
transfer especially from Developed Countries DCs to developing countries. This paper
surveys the issues raised by technology transfer from developed countries to developing
countries through FDI. Technology is a vital part of the development process, a necessary
input into all activity. Because of the historical domination of research and development by
developed countries, a very large part of the technology used is transferred from developed
countries through FDI to developing countries. The transfer raises four major issues:

(a) The cost of the transfer of technology to developing countries.

(b) The appropriateness of the products and techniques which are transferred.

(c) The effects of the transfer on learning and technological development in developing

countries and,

(d) The effects of the transfer of technology on independence.

This paper considers the consequences of the transfer and the range of policies that might be

adopted nationally and internationally, in relation to each of these issues.

It is argued that the appropriate policies will vary according to the stage of development of
each country, its technological capacity and its own objectives. However, in general terms it
is concluded that an appropriate technology policy is called for if the costs associated with
technology transfer are to be reduced and benefits increased. While it is easy to design
suitable policies on paper, it is much more difficult to ensure that they are effective in

practice. These among other issues are what this research paper will undertake to examine.

“F. Sagasti, Science and Technology for Development: Main Comparative Report of the Science and
Technology Implements Project, .LR.D.C. 1978.




1.3 Rationale and Justification

Technology is defined as knowledge of how to do and make useful things.” At the heart of
any form of economic activity from the least to the most sophisticated lies the technology or
knowledge of how the activity is carried out. Before initiating any economic activity then the
first prerequisite is the acquisition of this knowledge. But technology is not randomly and
freely distributed throughout the world as would appear from some economists’ models.
Rather it has been commercialised and as part of the process of historical development, the
development of technology has been heavily concentrated in certain parts of the world,

notably the developed countries.®

Moreover, much of this technology has been commercialised with proprietary rights acquired
in it so that it is not freely transferred but is sold commercially. The international transfer
through Foreign Direct Investment in many cases and also the international sale of
technology is thus an essential precondition for economic development. Since technology
changes continuously, with new or improved products, new materials or new uses of old
materials, and new techniques of production, the need to acquire technology is not once for
all, but a continuing one. Thus the question of technology transfer, how it is transferred, the
terms of transfer and the effects of transfer is at least as critical to economic development as
the question of transfer of capital resources. In recent years this fact has been widely
recognised as shown by many international conferences and resolutions on the subject. This

paper attempts to examine and summarise the main issues that arise in connection with the

international transfer of technology through FDI to developing countries. S hkebe ©
A j
what w f:hf? ' CM:/:'\L A !
1.4 The Objectives of the Study gy e 1

1. To critically examine the role of Foreign Direct Investment in international technology
transfer to developing countries.

2. To review government policies towards promotion of Foreign Direct Investment in a bid
to acquire foreign technology.

3. To highlight the inherent problems in the transfer of technology to developing countries.

4. To establish the effectiveness of the regulation of the transfer of foreign technology to
developing countries.

5. Toreview legislation relating to the transfer of technology in Zambia.

°F. Stewart, International Technology Transfer: [ssues and Policy Options, Butterworths, London, 1979, page 9.
SUnited Nations Conference on Trade and Development, World Investment Report 1999.
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1.5 Research Questions

I. What is the role of Foreign Direct Investment in international technology transfer to
developing countries?

2. What is the government’s policy towards promotion of Foreign Direct Investment as a
vehicle for technology transfer?

3. What are the major inherent problems in the transfer of technology to developing
countries?

4. How effective is the regulation of the transfer of technology to developing countries?

5. How effective is the legislation relating to technology transfer in Zambia?
1.6 Methodology

This research is a qualitative one and the major method of data collection employed is desk
research. Where necessary, this is supplemented by interviews with various personnel from
the Zambia Development Agency, Ministry of Commerce, Trade and Industry, Zambia
Information, Communication and Technology Authority and other agencies. The data for this
research is sourced from books, the internet, Journal articles, paper presentations, students’
obligatory essays, reports by mandated bodies and in a few and necessary cases, newspaper

articles.

1.7 UNDERSTANDING THE CONCEPTS OF FOREIGN DIRECT INVESTMENT
AND TECHNOLOGY TRANSFER

1.7.1_ What is Foreign Direct Investment?

From the onset it is imperative to fully understand what FDI is. The term Foreign Direct
Investment has defied a singular definition but many of the definitions share common
characteristics. One such definition is that contained in the Encyclopaedia of Public
International Law,” where Foreign Direct Investment is defined as ‘‘a transfer of funds or
materials from one country called capital exporting country to another country called host

country in return for a direct or indirect participation in the earnings of that enterprise.’’ It is

! Encyclopaedia of Public International Law (vol. 8, p. 246).
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submitted that the difficulty with this definition is that it is broad enough to include portfolio
investment.

The IMF, Balance of Payments Manual®, uses a narrower definition which excludes portfolio
investment. It defines Foreign Direct Investment as ‘investment that is made to acquire a
lasting interest in an enterprise operating in an economy other than that of an investor, the
investor’s purpose being to have an effective choice in the management of the enterprise.
Additionally, the World Trade Organisation WTO says Foreign Direct Investment occurs
when ““an investor based in one country, the home country acquires an asset in another
country, the host country with the intent to manage that asset’’’. There are therefore, two

elements to Foreign Direct investment; acquisition of an asset and management.

Zambia has many attributes to attract FDI. It is a mining economy with decades of experience
in mining-related activities. The quality of its mineral resources is equivalent, if not better
than those found in many successful mining economies. Recent export trends, mainly
spearheaded by FDI, also demonstrate the great potential and scope that exist in Zambia for
deepening investment in non-traditional export sectors such as vegetables and flowers and
non-copper mining. The prospects for investment in higher value added activities in mining,
services and agriculture are also immense. Zambia has also underutilised rural resources,
including unspoiled wilderness areas for tourism, which, if properly exploited, could help
attract considerable amounts of FDI. Export potential is also enhanced by regional trading

arrangements and privileged market access opportunities granted by developed countries.'’

With the opening up of the Zambian economy in the 1990s, FDI inflows increased
considerably reaching $334 million in 2004. This was largely explained by the
implementation of an ambitious privatization programme (1994-2001), investments in copper
and cobalt extraction, and greenfield investments in the agricultural sector, in particular
horticulture and floriculture production, and in tourism. The immediate challenge for Zambia
will be to increase and sustain FDI inflows beyond recent levels, and to reap greater benefits

from FDI for diversification, industrialization and development."’ \1 Cant gy

Internatlonal Monetary Fund, Balance of Payments Manual, 5" Edition. Washington, D.C. 1993
UNCTAD Investment Policy Review of Zambia, United Nations Publications, Switzerland, 2007. Page 3
UNCTAD Investment Policy Review of Zambia. Page 3

" UN Economic Commission for Europe, Factors of Growth and Investment Policies: An International
Approach, Oxford Pergamon, 1978. Page 82

o]



1.7.2 The Commercial Transfer and Acquisition of Technology

The broad meaning attached to the term “technology” is in itself an important factor in
explaining the reasons why there are various types of technology transfer through Foreign
Direct Investment. These forms of technology transfer include conventional trade of capital
goods, conventional trade of patents and licenses and the establishment of firms abroad.'? In
this chapter, the study will look at technology transfer in a generic sense. While the term
technology encompasses issues such as managerial skill, know-how, production techniques,
machinery, information and other intangible forms of capital, it is argued that the term
“technology transfer” must be understood as the process through which superior
technological knowledge of one trading partner is transmitted to the geographical location of
another partner. Multinational Corporations are usually the main transmitters of such
technology. As Dickens observes:

Each of the modes of foreign involvement, foreign direct investment, collaborative ventures,

international subcontracting is a potential channel for technology transfer. Simply by locating

some of its operations outside its home country the TNC (or MNC) engages in the geographical
transfer of technology."

1.8 Impact of Foreign Direct Investment

1.8.1 Technology and Skills Transfer

In addition to capital, FDI inflows in the past decade have brought some technology and
know-how. FDI has also contributed modestly to diversifying exports and modernizing
services, notably in telecommunications and tourism. However, FDI has yet to contribute
significantly to the development of stronger business relationships with domestic enterprises,
which is an essential condition for sustained transfer of skills and technological capability.
FDI’s strongest impact has been in transferring skills and knowledge in the horticulture and

tourism sectors. In horticulture, foreign investors have introduced new varieties of flowers,

"> UN Economic Commission for Europe page 84.
" P. Dickens, Global Shift: The Internationalisation of Economic Activity, Paul Chapman Ltd, London, 1992.
Page 16



and vegetables, and made local farmers more familiar with the use of new pest control
methods and irrigation.'

Many Zambians occupy managerial positions and are continually trained in quality control
and agricultural science essential for fruits, flowers and vegetables grown for export. Non-
managerial staff receives training at agricultural colleges. The Natural Resource
Development College/Zambia Export Growers’ Association NRDC/ZEGA Training Institute
was set up by exporters, most of them foreign firms in partnership with the government of
Zambia. This trust educates farmers on the safe use of agricultural chemicals, pesticides and
herbicides, and on personal and consumer safety. There is particular emphasis on

environmental and social aspects of production.'’

In the hospitality business, the entry of a number of international hotel groups brought with it
an increase in services and quality in hotel management. Employees have been retrained
since the takeover and are now performing at international standards. They also benefit from
ongoing staff training programmes and the use of modern reservations systems and marketing

techniques.

1.8.2 Technology Transfer Mechanisms

Generally, much technology is transferred informally through reading books, Journals, sales
literature, through personal contacts in meetings and conferences and through movement of
trained people from one job to another. Within more formal categories of transfer, a
distinction has been made between direct and indirect mechanisms. Direct mechanisms are
those used when the recipient enterprises are in direct contact with the suppliers of
technology; indirect transfer occurs when a company in an advanced country plays an

intermediary role in packaging the technology for the developed country.'®

It is submitted that the sale and purchase of the exclusive rights to a patented invention or of
the permission to use the invention cr of the know-how, takes place through legal relationships
between the owner of the exclusive rights or the supplier of the know-how, called the

transferor and the person or legal entity which acquires those rights or that permission or

14 Ministry of Tourism, as reported in the Zambia Poverty Reduction Strategy Paper, 2000

' A statement by the Zambian Minister of Tourism, Environment and Natural Resources during the launching
of Visit Zambia 2005 campaign on 8 November 2004

' G.T. Nankani, The Intercountry Distribution of Direct Foreign Investment in Manufacturing, New York and
London: Garland Publishing Inc. 1979. page 46.



receives that know-how, called the transferee. Those legal relationships are essentially
contractual in nature, which means that the transferor of the technology consents to transfer
and the transferee consents to acquire the rights, the permission or the know-how in question.
There are a number of principal legal methods that can be used to bring about a commercial

transfer and acquisition of technology these are as follow:

1.8.3 The Sale: Assignment

The first legal method is the sale by the owner of all his or its exclusive rights in a patented
invention and the purchase of those rights by another person or legal entity. When all the
exclusive rights to a patented invention are transferred without any restriction in time or other
condition, by the owner of the patented invention to another person or legal entity, it is said
that an “assignment” of such rights has taken place. That concept of assignment is recognised
in the laws of many countries. It applies also to the exclusive rights in utility models,

industrial designs and trademarks, as well as other objects of industrial property.

The legal act whereby the owner of the patented invention transfers those rights to another is
evidenced by writing in the form of a legal document generally referred to as an “instrument
of assignment of patent rights” or “assignment of patent rights” or, more simply yet, as an
“assignment.” The transferor is called the “assignor” and the other person or entity, the
transferee, is called the “assignee.” When an assignment takes place, the assignor no longer
has any rights in the patented invention. The assignee becomes the new owner of the patented

invention and is entitled to exercise all the exclusive rights in the patented invention. '’

1.8.4 Sale and Import of Capital Goods

The commercial transfer and acquisition of technology can take place with the sale, purchase
and import of equipment and other capital goods. Examples of capital equipment are
machinery and tools needed for the manufacture of products or the application of a process.
Raw materials, for example, crude oil or phosphoric acid, can also be considered as capital
goods in that although they are products in themselves, they may be necessary for the
manufacture of another products, such as gasoline or fertilizer, respectively. So also,

intermediate goods, such as cotton or polyester fiber, or woven cloth and leather, which is to

"7 J.W. Markham , Industrial Organisation and Economic Development, Houghton Miffin Company, New York,
1970. page34.



be cut and sewn into clothing, and parts or other components such as tyres, batteries, radiators
and engines, which are to be assembled into an automobile, may be regarded as capital goods
in that they are needed in the manufacture of other products. Such sales and purchases of
capital goods and their import into the country can be considered, in a sense, technology

transfer transactions.'®

1.8.5 The Consultancy Arrangement

The help of an individual consultant or a firm of consultants that will give advice and render
other services concerning the planning for, and the actual acquisition of a given technology
can be useful, if not indispensable, for such enterprises, entities and governments that wish to
acquire technology from enterprises in other countries. In such a business arrangement not
only is help received in acquiring the technology but*the experience gained and the lessons
learned in engaging and working with the individual consultant or firm of consultants will be
valuable knowledge that can serve to better carry out future projects. As regards planning, the
advice or services may relate to the choice of the product to be manufactured or improved
upon and the technology to be used, to the investment required, to the type of business
organisation or other relationships to be established, and to the suitability of each for the

objective or objectives to be attained.'

The consultancy services might extend also to the implementation of a project. Design and
engineering services are a typical example. Such services concern the preparation of the plan
for the site of the plant, the design of the factory building, the design of machinery and other
equipment, the preparation of tender documents for the construction of the building or the
equipment and for civil engineering work, the evaluation of bids and advice on the award of
contracts, the supervision of the construction of the factory, including the installation of the
equipment, the supervision of the start-up and testing of the equipmént and making findings
on the state of performance of the process utilised, as well as giving advice in the initial
period on the operation of particular equipment or the entire factory.”® One or more
individual consultants or firms of consultants might be engaged to render the services in

question. Usually, however, such an individual or firm specialises in a particular type of

® JH. Dunning, Studies in International Investment, George Allen and Unwin Ltd, London, 1970.page 32
" IBRD, Private Foreign Direct Investment in Developing Countries, Working Paper No.149: 1973. Page 63
M. Snaders, Private Foreign Investment in Developing Countries, Reidel Ltd, Dordrecht, 1974. Page 36
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service, such as investment planning, design and engineering, environmental impact,
marketing or business organisation and management. In a sense, the consultancy services are
forms of know-how. They can thus be considered within the framework of the know-how

contract, more particularly, the technical services contract or agreement.

1.8.6 Franchising and Distributorship

Commercial transfer of technology may also take place in connection with the system of the
franchising or distributorship of goods and services. A franchise or distributorship is a
business arrangement whereby the reputation, technical information and expertise of one
party are combined with the investment of another party for the purpose of selling goods or
rendering services directly to the consumer. The goods in question may be durable, as in the
case of automobiles or home appliances. They may be consumable in use, as, for example,
prepared food or beverages. The services may extend to the rental of capital equipment, for
example, automobiles, trucks or other power equipment, or to hotel operations, or dry

cleaning facilities, or secretarial help.?!

The outlet for the marketing of such goods and services is usually based on a trade mark or
service mark or a trade name and a special décor (the “look™) or design of the premises. The
licence of such a mark or name by its owner is normally combined with the supply by that
owner of know-how in some form of technical information, technical services, technical
assistance or management services concerning production, marketing, maintenance and
administration. The owner of such a mark or trade name and know-how is called a
“franchisor” or “licensor.” The party to whom the license is granted and the know-how is
supplied is called the “franchisee,” “distributor” or “dealer.” The franchisee, distributor or
dealer may own the premises or contribute money and time as an investment in the business

2
firm.

*'W. Abdalla, International Transfer Pricing Policies: Decision Making Guidelines for Multinational
Companies, Connecticut: Quorum Books, 1989. Page 11
“D. Lal, Development Economics, Edward Elgar Publishing Company, Vermont, 1992, Page 32.
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1.8.7 The Turn-Key Project

In certain instances, two or more of the business arrangements, and hence the legal methods
that they reflect, can be combined in such a way as to entrust the planning, construction and
operation of a factory to a single technology supplier, or toa very limited number of
technology suppliers. Thus, the “turn-key project” may involve a comprehensive arrangement
of certain legal methods, whereby one party undertakes to hand over to his client the
technology recipient, an entire industrial plant that is capable of operating in accordance with

agreed performance standards.

More usually, the turn-key project involves the undertaking by one party to supply to the
client the design for the industrial plant and the technical information on its operation. In the
latter event, supplementary arrangements might also be made for the acquisition of rights to
the technology, for civil engineering work and for provision of technical services and
assistance concerning the construction of the plant, the purchase and installation of
equipment, raw materials or parts and components, training and supervision of the operation

of the plant, at least in its initial stages.>

It is called a “turn-key” project because the end result is to “turn” over to the client the “key”
to the door of the industrial plant. That is a symbolic way of expressing the completion of the
tasks agreed to between the parties. Both the consultancy arrangement and the turn-key
project arrangement have their shortcomings. The first does not usually entail the
responsibility of the consultant for the results. In the second, the technology supplier or
suppliers are so responsible. Neither the first nor the second provides means for a continuing
involvement of the technology supplier so that access to later advances in its technology can
be more readily facilitated. This is because neither contains a commitment to the technology
acquirer to provide further advice or services or to provide improved or additional
technology. Neither contains measures to provide money or other resources that may be

needed for further growth.

®0rganisation for Economic Co-Operation and Development, Foreign Direct Investment for Development:
Maximising Benefits Minimizing Costs, OECD Publication Service, Paris, 2002 page 13.
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1.8 Conclusion

This chapter has explored the definitions of FDI and technology transfer including the
various mechanisms through which technology is transferred in a generic sense. FDI is a key
ingredient for successful economic growth in developing countries. This is because the very
essence of economic development is the rapid and efficient transfer of technology and
adoption of best practices across borders. FDI is particularly well suited to effect this and
translate into broad-based growth. It has been shown that the nature of transfer mechanism

adopted varies with the industry.
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CHAPTER TWO
POLICIES TOWARDS PROMOTION OF FOREIGN DIRECT INVESTMENT

2.1 Introduction

Chapter I has explored the various definitions of FDI and technology transfer including the
various mechanisms through which technology is transferred in a generic sense. From the
onset, it must be appreciated that a study of the subject of technology transfer through FDI
would not be complete without the consideration of the policy, legislative and fiscal
incentives that have been put in place to attract foreign investment which in turn acts as a
vehicle for technology transfer. This is so because in this context before technology can be
transferred, investment must be acquired first. As such a consideration of measures adopted
to attract foreign investment is critical to this study since the acquisition of investment is as

important as the aspect of technology transfer itself.

This chapter examines the policies and fiscal incentives that have been adopted to attract
Foreign Direct Investment in order to foster technology transfer. Furthermore, it analyses the
Investment Codes which are laws that seek to present in one piece of legislation the basic
provisions aimed at promoting investment in the country concerned. Most developing
countries have them. The chapter also considers the shift in policy from nationalisation of the
economy to that of liberalisation which substantially led to an increase in foreign investments

in Zambia.

2.2 Fiscal Incentives and Attraction of Foreign Investment

At the outset, it must be pointed out that customary international law recognises the sovereign
right of each state to tax aliens resident or owning property within its territory. However, the
establishment of unfair tax discrimination against foreign nationals and their property is
regarded in international practice as an unfriendly act which may give rise to protest or
retaliation by restoration. What has not been subjected to legal test, however, is the issue of
tax discrimination which favours aliens and operates against indigenous persons. As a result

of this gap in jurisprudence, the leaders of a number of developing countries recognise the
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need to exploit the above sovereign right in international law in order to attract foreign

investors through lofty fiscal incentives.?*

In pursuance of this effort, a number of governments in developing countries have enacted
legislation which offers generous fiscal incentives to foreign investors. Thus, here one sees
both policy and legislation being targeted at attracting FDI to developing countries. The
mining industry has traditionally been a major recipient of FDI in sub-Saharan Africa, and
has commonly been an important foreign exchange earner for the region. Over the forty years
to 1993 Africa’s share by value of world mining output declined from 23% to 10%, as a

result of poor policies, political interference and lack of investment.

Furthermore, this decline has been attributed to lack of investment in systematic geological
mapping, poor technical data on mineral endowment, weak institutions and policies, poor
infrastructure, the lack of cheap and reliable energy resources, deteriorating commodity
prices, poor investment climates and the scarcity of indigenous technical and professional
manpower. In recent years, steps have been taken to address some of these issues with thirty-
five countries publishing new mining codes by the end of 1995. These have generally
resulted in reduction of tax levels, liberal import tax exemptions for equipment, and easing of

immigration laws for expatriates.?’

Although legislation on direct investment in most developing countries does not explicitly
state that investment incentives in the statutes are intended for foreign investors, it is argued
that parliamentary debates preceding these pieces of legislation usually indicate that the
policy of the host government is such that most of the investment incentives are packaged for
foreign investors. Illustratively, the former Minister of Finance in Zambia, contributing on

the Investment Bill 1993, observed:

We are dealing with very serious competition from the neighbouring countries around us. We
should create those conditions which can make investors, be they American or British or South
African, stay and not merely someone who comes here to use us in transit. >

The era of FDI in Zambia can be said to cover the period beginning in the 1980s and up to the
present time. The main trends in FDI in Zambia are linked to the dawn of democratic

transition in which there was a shift from the era of one party state to multiparty state. The

#EL Nwogugu, The Legal Problems of Foreign Investment in Developing Countries, Manchester University
Press, Manchester, 1965 page 9

B UNCTAD, World Investment Report 1999, Page 89

* AN.L. Wina, Daily Parliamentary Debates, Thursday 29" July 1993, page. 560
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new democratic dispensation came generally with the neo-liberal economic policy that
became the path for economic policy which was not only adopted by Zambia but by many
other developing and developed countries?” under the auspices of the multilateral trading
regime, the World Trade Organisation which encouraged opening up of national markets,
removal of trade barriers to allow for free movement of capital, goods, services and creation

of appropriate environment for foreign investment.

In concerted efforts to promote foreign investment, on 8 September 1993, the Zambia
Investment Act 1993 came into force. The objective of this Act was to revise the law
relating to direct investment in Zambia so as to provide a comprehensive legal framework for
direct investment in Zambia. The investment Act 1993 repealed the Investment Act 1991.%°
Directly relevant to this study is Part IV and Part V of the Investment Act 1993. In Part IV,

the following incentives appear:

20 An investor shall be taxed on that portion of income which is determined by the
commissioner as originating from the export of non-traditional products at a rate of
fifteen per centum.

21 An investor shall be taxed on income received from a rural enterprise for each of the
first five charge years for which such business enterprise is carried on, reduced by such
amount as is required to one-seven of that tax which would otherwise be so chargeable
on such income.

22 (1) An investor shall be entitled to capital allowance.

(2) An investor who incurs capital expenditure on the growing of tea, coffee, or banana
plants or trees shall be entitled to a development allowance of ten per centum of such
expenditure.

(3) An investor is entitled to a farm works allowance of hundred per centum in respect

of expenditure on farming land in his ownership or occupation, and for the purposes of
farming, or stumping and clearing.*

2.3 Fiscal Incentives in the Zambia Development Agency Act No 6 of 2006

On 9% May 2006, the Zambia Development Agency Act came into force. The objective of

this Act was to revise the law relating to direct investment in Zambia. The Zambia

M. Muweme, Foreign Direct Investment: What Difference for Zambia? Jesuit Centre for Theological
Reflection Bulletin article 50. 2009

* Investment Act 1993 (repealed)

* Investment Act 1991 (repealed).

* Investment Act.1993 (repealed) sections 20, 21 and 22 (1), (2), (3).
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Development Agency Act 2006 repealed the Investment Act 1993, Directly relevant to this
study are Parts IV, VIII and IX of the Zambia Development Agency Act in as far as attraction

and promotion of foreign investment is concerned.

2.3.1 Investment Promotion and Guarantees

Under the Zambia Development Agency Act, there is a board constituted under section 6
whose main task is to promote foreign investment by taking measures and actions which help
to create and maintain a predictable and secure investment climate, encourage foreign
investment, including the formation of strategic alliances with Zambian business enterprises.
This mandate is provided for in section 17 which is in Part IV of the Act. The said section in

part provides as follows:

(1) The Board shall promote private investment by taking measures and actions which help to
create and maintain a predictable and secure investment climate; encourage foreign
investment, including the formation of strategic alliances with Zambian business enterprises;
facilitating partnerships and joint ventures by encouraging co-financing; encourage sector
investment so as to promote foreign investment; supporting and taking into account policies
of the Government for attracting financing, including private financing.

2.3.2 Protection against Expropriation

It is submitted that the ZDA Act has no provisions specific to foreign investors on standards
of treatment. The Act however, does have provisions on the protection of foreign investors’
interests with respect to compulsory acquisition of property, the transfer of funds and dispute
settlement. Generally, Investment Codes provide that investments will not be expropriated
except in the public interest. Expropriations are invariably carried out in accordance with the
law and with payment of compensation. In Zambia as already stated above, the ZDA Act
does have provisions on the protection of foreign investors’ interests with respect to
compulsory acquisition of property. This provision is aimed at building investor confidence
in the country. It is a clear manifestation of the Zambian government’s desire to attract
foreign investment by creating a secure and predictable investment climate. In as far as this

protection is concerned, Section 19 provides that:

(1) An investor’s property shall not be compulsorily acquired nor shall any interest in or right over
such property be compulsorily acquired except for public purposes under an Act of Parliament
relating to the compulsory acquisition of property which provides for payment of compensation
for such acquisition.

(2) Any compensation payable under this section shall be made promptly at the market value and
shall be fully transferable at the applicable, exchange rate in the currency in which the investment

5! Zambia Development Agency Act No 6 0f 2006, ss. 17, 19 and 21.
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