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Abstract

This essay sets out to examine the effectiveness and efficiency of the Human Rights
Commission in the promotion and protection of human rights in Zambia. Chapter one
considers the historical background of the concept of human rights. It focuses on the
protection of human rights in the pre-colonial era and the colonial era. This chapter
demonstrates that the illiteracy of the vast majority of people in the pre-colonial period led
to their ignorance of their rights. Consequently, they could not claim their rights. On the
other hand, the colonial period was highly characterised by racism, hatred, cruelty and

discrimination. Therefore, it was extremely difficult for Africans to enjoy their rights
under such harsh circumstances.

Chapter two considers the promotion and protection of human rights before and after the
establishment of the Human Rights Commission. Examined is the question whether the one
party state was compatible with the effective protection of human rights. Chapter three’
evaluates the degree to ‘which national human rights institutions are successful in carrying
out their mandate to promote human rights and protect the rights of citizens. The chapter
assesses how national human rights institutions acquire legitimacy and a reputation for
effectiveness. Ultimately, the chapter considers the effectiveness of the Zambian Human
Rights Commission in the promotion and protection of Human Rights as compared to

Human Rights Commissions in other Jurisdictions like South Africa, Kenya, Tanzania and
Rwanda.

Lastly, Chapter five considers the achievements of the Zambian Human Rights
Commission. The Chapter demonstrates that since its inception, the Human Rights
Commission has been quite successful in achieving most of its core objectives. This is
evident from the reports published annually which show that the commission has been
frequenting prisons and other places of detention with a view to inspecting conditions of
prisoners held in such places. Further, the Chapter shows that the commission has engaged
itself in a number of sensitization and education programs with a view to educating people
on their rights and freedoms, and finally, it shows that the commission carries out
investigations on human rights abuses and violations with a view to recommending
appropriate punishment for the perpetrators.
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CHAPTER ONE

BACKGROUND OF THE CONCEPT OF HUMAN RIGHTS

1.1 INTRODUCTION

Human rights have been intricately tied to the laws, customs and religions throughout the ages.
They have been constantly evolving throughout human history. In this sense, human rights refer
to the basic rights and freedoms to which all hunﬁns are errltitled.1 Indeed, fhe idea of human
worth and dignity has always existed in all human societies. The works of philosophers,
storytellers, sages, prophets and poets from different nations and civilizations, going back to

ancient times attest to this fact. Henceforth, the struggle for human rights has a long and

chequred history.

From the outset, emphasis must be placed on the fact that human rights are rights inherent in
mankind’s nature; also, the concept of human rights transcends all human societies back to
antiquity; and their existence did not come about with the establishment of human rights

organisations or institutions such as the Human Rights Commission but they are inherent in

mankind’s nature.

Historically, human rights in Zambia date as far back as the Pre-colonial period. The importance
of the study of human rights situation during the pre-colonial period cannot be overemphasised
considering the fact that, initially, there had been debates as to whether Africans had human

rights before the Europeans came; as to whether Africans were at par with whites in the

1Anyangwe, C. Introduction to Human Rights and International Humanitarian law. {Lusaka: UNZA Press{2004)) p21
1 .




enjoyment of rights; ultimately, as to whether Africans were ‘humans’ capable of possessing

rights.

There was no much dispute on whether humanrights were inherent in mankind’s nature, but the
dispute was on whether Africans could be classified as humans. Despite all this confusion, one
thing stands out clearly, and that is, the fact that formulation and enforcement of human rights
during the pre-colonial period was very different from the way human rights are formulated and

enforced today.

Hence, this chapter will discuss the historical background of the concept of human rights in
Zambia. Considered will be the pre-colonial era and the colonial era. Ultimately, a commentary
shall be made on the bill of rights. But, firstly, we begin with the statement of the problem
followed by objectives of the study. Thereafter, human rights in the pre-colonial and colonial

periods shall be considered.

1.2 PROBLEM STATEMENT

Indeed considerable literature has been written on domestic protection of human rights in

Zambia. Notwithstanding this fact, most of the literature centers on securing human rights by

entrenching them in the constitution. However, the massive violations of Human rights in the

One Party State confirm that human rights are not secured by the constitutional guarantee alone.

It cannot be doubted that individual rights and freedoms can effectively be protected by
establishing public institutions vested with power to protect human rights. Thus, in 1997 a

Human Rights Commission came into being following the enactment of the Human Rights



Commission Act number 39 of 1996. The amended 1996 Republican Constitution provides for

the establishment of a Human Rights Commission under article 1252 -

The writer’s humble research reviewed that considering the fact that the Commission has now
being in existence for only 12 years, no one has analysed its efficacy with a critical eye and
indeed with an enquiring mind. Clearly, the Commission is not an admintrative agency. A
question is therefore posed as to whether it also serves (or would serve) as an administrative

agency and whether this would improve its efficiency.

Accordingly, it is the objective of this study to critically analyse the effectiveness and efficiency
of the commission in promoting and protecting Human Rights in Zambia. It must also be
mentioned that this research emanates against the backdrop that the limitations of the
Commission are partly due to weaknesses in its founding statute (the Human Rights Commission
Act number 39 of 1996). With this statement of the problem in mind, the objectives of the study

shall now be considered.

1.3 OBJECTIVES OF THE RESEARCH

The ultimate objective of this study is to.critically analyse the effectiveness of the Human Rights

Commission in promoting and protecting Human Rights in Zambia.. The following are the

specific objectives of the study;

2 Chapter 1 of the Laws of Zambia
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1ii.

1v.

V1.

To give a compréﬁéhgfve historicali background of the concept of human rights in the pre-
colonial era, in the colonial era and in the post-colc;nial era to the establishment of the
Human Rights Commission (Chapter 1).

To give a l;rief critique of the adequacy of the Bill of Rights in the protection of
fundamental rights and how the Human Rights Commission would come in to ensure
that guaranteed rights are well protected (Chapter 1).

To highlight the extent to which the Human Rights Commission has been realistic in its
attempts to realise its core objectives which include promoting and protecting human
rights in Zambia (Chapter 2).

To highlight the factors which have contfibuted to fhe ineffectivenéss of the Zambian

Human Rights Commission (Chapter 3).

. To give a comparativé study of the Zambian Human Right Commission with Human

Rights Commissions in other countries such as Kenya, Uganda, Tanzania, South

Africa and Ireland (Chapter 3).

Finally, to consider whether protection of Human Rights in Zambia is a reality or a mere

fallacy with special regard to the role of the Human Rights Commission (Chapter 4).

1.4 RATIONALE AND JUSTIFICATION OF THE RESEARCH

The study is pertinent and timely considering how Human Rights Law has developed in Zambia.

The concept of Human Rights in the Pre-colonial era and during the colonial era has prompted

the writer to deem it necessary to consider whether there has been any change in the manner in

which human rights are guaranteed and protected in Zambia today. Are these ‘natural rights’ or

“God-given rights’ given the necessary attention which they deserve in the modern democracy

4-



existing in Zambia today? To what extent are ‘human rights,” as guaranteed in statutes and
textbooks, in fact, the ‘/iving law’ or the ‘law in action’ in Zambia? Such and many othet similar
questions prompted the writer to undertake the task at hand. Humbly, he considers such

questions to be the raison d étre of the study.

Further, the study is justified on the basis that the Human Rights Commission has been in
existence for only twelve years and there is an absolute need for decentralization and increased
awareness. The study aims at making useful suggestions and recommendations to that effect.

Human rights in the pre-colonial and colonial periods shall now be considered.

1.5 HUMAN RIGHTS IN THE PRE-COLONIAL AND COLONIAL PERIODS

Historical books indicate that during the colonial period, human rights were widely abused. The
abuses were so wide that one could correctly say that the idea of human worth and dignity was
not respected by the colonial masters. Nonetheless, it was the Europeans who formulated human

rights into a presentable form and instituted systems of implementation. However, this is not to

say that they invented human rights.

1.5.1 PRE-COLONIAL PERIOD

During the pre-colonial period the vast majority of the people were illiterate and hence ignorant
of their rights. However, human rights existed and were respected to some extent. For instance,
the right to life was respected and readily enforced. In enforcing this right, the family of a person:
who had been killed would either revenge or be compensated. Revenge was usually done by

killing any famﬂy member of the perpetrator of the murderous act. This was done so as to

discourage people from killing.



Another respected right during this pe_riod was the right to property. This right was highly
respected and this respect was evide-nced in the fact that cases of theﬁ were vlary rare. It was
extremely rare that a p‘e-;é‘c-)nmwould enter another person’s house without that other person’s
permission. Violators of the right to property were put to shame by being paraded. Further, in
typical African societies no one owned land. Land belonged to the clan, and it was for those that

had died, those that were living and those to be born.

Additionally, we may make mention of the fact that even primitive societies had some form of
government. Hence, people had a right to participate in the traditional government. They would
meet to discuss issues that concerned the village as a whole. Arguably, the right to participate in
the affairs of government cannot be exercised without the right to freedom of speech and

expression. There existed in this era the freedom ta protest against what the king said or did or

suggested to do.

One form of protest which was resorted to in serious issues was whereby women stripped
themselves naked. The foregoing brief of human rights during the pre colonial period serves as
an illustration to the idea that human rights existed and were enforced even then, though there
were no legal documents and established institutions to govern their protection and promotion.

The situation in the colonial period was slightly different as demonstrated below.

1.5.2 COLONIAL PERIOD

This period was highly characterised by racism, hatred, cruelty and discrimination. These vices

remained major problems perpetrated by settlers and the colonial administration in general. Such




state of affairs led one reverend Mushindo, a victim of the BSA Company, describe the situation

in the following graphic and sad detail:

The people were treated like slaves, and very often they would not be allowed
to enter native (or district) commissioners’ offices with their shoes on. The
African Messengers who were the administration’s employees also treated

their own people with callousness as the white officials.

When tax defaulters were apprehended, they were more often than not,
confined in a hut in which a big fire was made, producing a lot of émoke,
while the door was closed. This was one form of punishment for the
defaulters. While on tour, a white official sometimes rode a bicycle while an
African attendant ran after him to carry the bicycle at points where the official
was unable to ride it. Also, he had to carry his master’s provisions for the day.
Any remains of such provisions, were given to the officials dog, and not to the

attendant, however hungry the latter may have been.>

A further vindication of the hypocrisy of racist settlers is discrimination, based on colour. It was
the official policy to segregate. For purposes of illustration, apartheid South Africa represents the
most refined colour bar method devised, where each major town/city has a corresponding
squatter settlement inhabited by non-whites who were meant to provide cheap labour. Changes in
demographics forced the racist regime to cope up with the concept of Bantustans which were the
‘0fﬁcidl countries’ of native South Africans. It is important to note that although Bantustans did
not have international acceptance, friends of the racist regime accepted travel documents from

these creations of the apartheid machinery.

® H.S. Meebelo Reaction to Coleniatism: A prelude to the politics of Independence in Northern Zambia.
{(Manchester: Manchester United Press, (1971)) p.94
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CHAPTER ONE

BACKGROUND OF THE CONCEPT OF HUMAN RIGHTS

1.1 INTRODUCTION

Human rights have been intricately tied to the laws, customs and religions throughout the ages.
They have been constantly evolving throughout human history. In this sense, human rights refer
to the basic rights and freedoms to which all hurﬁéns are eﬁtitled.l Indeed, fhe idea of human
worth and dignity has always existed in all human societies. The works of philosophers,
storytellers, sages, prophets and poets from different nations and civilizations, going back to

ancient times attest to this fact. Henceforth, the struggle for human rights has a long and

chequred history.

From the outset, emphasis must be placed on the fact that human rights are rights inherent in
mankind’s nature; also, the concept of human rights transcends all human societies back to
antiquity; and their existence did not come about with the establishment of human rights

organisations or institutions such as the Human Rights Commission but they are inherent in

mankind’s nature.

Historically, human rights in Zambia date as far back as the Pre-colonial period. The importance
of the study of human rights situation during the pre-colonial period cannot be overemphasised
considering the fact that, initially, there had been debates as to whether Africans had human

rights before the Europeans came; as to whether Africans were at par with whites in the

! Anyangwe, C. Introduction to Human Rights and International Humanitarian law. {Lusaka: UNZA Press(2004)) p21
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enjoyment of rights; ultimately, as to whether Africans were ‘humans’ capable of possessing

rights.

There was no much dispute on whether humanrights were inherent in mankind’s nature, but the
dispute was on whether Africans could be classified as humans. Despite all this confusion, one
thing stands out clearly, and that is, the fact that formulation and enforcement of human rights

during the pre-colonial period was very different from the way human rights are formulated and

enforced today.

Hence, this chapter will discuss the historical background of the concept of human rights in
Zambia. Considered will be the pre-colonial era and the colonial era. Ultimately, a commentary
shall be made on the bill of rights. But, firstly, we begin with the statement of the problem
followed by objectives of the study. Thereafter, human rights in the pre-colonial and colonial

periods shall be considered.

1.2 PROBLEM STATEMENT

Indeed considerable literature has been written on domestic protection of human rights in
Zambia. Notwithstanding this fact, most of the literature centers on securing human rights by
entrenching them in the constitution. However, the massive violations of Human rights in the

One Party State confirm that human rights are not secured by the constitutional guarantee alone.

It cannot be doubted that individual rights and freedoms can effectively be protected by
establishing public institutions vested with power to protect human rights. Thus, in 1997 a

Human Rights Commission came into being following the enactment of the Human Rights




Commission Act number 39 of 1996. The amended 1996 Republican Constitution provides for

the establishment of a Human Rights Commission under article 1252 -

The writer’s humble research reviewed that considering the fact that the Commission has now
being in existence for only 12 years, no one has analysed its efficacy with a critical eye and
indeed with an enquiring mind. Clearly, the Commission is not an admintrative agency. A
question is therefore posed as to whether it also serves (or would serve) as an administrative

agency and whether this would improve its efficiency.

Accbrdingly, it is the objective of this study to critically analyse the effectiveness and efficiency
of the commission in promoting and protecting Human Rights in Zambia. It must also be
mentioned that this research emanates against the backdrop that the limitations of the
Commission are partly due to weaknesses in its founding statute (the Human Rights Commission
Act number 39 of 1996). With this statement of the problem in mind, the objectives of the study

shall now be considered.

1.3 OBJECTIVES OF THE RESEARCH

The ultimate objective of this study is to critically analyse the effectiveness of the Human Rights

Commission in promoting and protecting Human Rights in Zambia. The following are the

specific objectives of the study;
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ii.

iii.

1v.

Vi.

To give a compréﬁéhs:fve historicali background of the concept of human rights in the pre-
colonial era, in the colonial era and in the post-coic;nial era to the establishment of the
Human Rights Commission (Chapter 1).

To give a Brief critique of the adequacy of the Bill of Rights in the protection of
fundamental rights and how the Human Rights Commission would come in to ensure
that guaranteed rights are well protected (Chapter 1).

To highlight the extent to which the Human Rights Commission has been realistic in its
attempts to realise its core objectives which include promoting and protecting human
rights in Zambia (Chapter 2).

To highlight the factors which have contfiButed to the ineffectivenéss of the Zambian
Human Rights Commission (Chapter 3).

To give a comparativé study of the Zambian Human Right Commission with Human

Rights Commissions in other countries such as Kenya, Uganda, Tanzania, South

Africa and Ireland (Chapter 3). .

Finally, to consider whether protection of Human Rights in Zambia is a reality or a mere

fallacy with special regard to the role of the Human Rights Commission (Chapter 4).

1.4 RATIONALE AND JUSTIFICATION OF THE RESEARCH

The study is pertinent and timely considering how Human Rights Law has developed in Zambia.

The concept of Human Rights in the Pre-colonial era and during the colonial era has prompted

the writer to deem it necessary to consider whether there has been any change in the manner in

which human rights are guaranteed and protected in Zambia today. Are these ‘natural rights’ or

‘God-given rights’ given the necessary attention which they deserve in the modern democracy
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existing in Zambia today? To what extent are ‘human rights,” as guaranteed in statutes and
textbooks, in fact, the ‘/iving law’ or the ‘law in action’ in Zambia? Such and many othet similar
questions prompted the writer to undertake the task at hand. Humbly, he considers such

questions to be the raison d’étre of the study.

Further, the study is justified on the basis that the Human Rights Commission has been in
existence for only twelve years and there is an absolute need for decentralization and increased
awareness. The study aims at making useful suggestions and recommendations to that effect.

Human rights in the pre-colonial and colonial periods shall now be considered.

1.5 HUMAN RIGHTS IN THE PRE-COLONIAL AND COLONIAL PERIODS

Historical books indicate that during the colonial period, human rights were widely abused. The
abuses were so wide that one could correctly say that the idea of human worth and dignity was
not respected by the colonial masters. Nonetheless, it was the Europeans who formulated human
rights into a presentable form and instituted systems of implementation. However, this is not to

say that they invented human rights.

1.5.1 PRE-COLONIAL PERIOD

During the pre-colonial period the vast majority of the people were illiterate and hence ignorant
of their rights. However, human rights existed and were respected to some extent. For instance,
the right to life was respected and readily enforced. In enforcing this right, the family of a person
who had been killed would either revenge or be compensated. Revenge was usually done by

killing any famﬂy member of the perpetrator of the murderous act. This was done so as to

discourage people from killing.




Another respected right during this pe;iod was the right to property. This right was highly
respected and this respect was evideﬁced in the fact that cases of theﬁ were Very rare. It was
extremely rare that a peﬁ;;c.)nmwould enter another person’s house without that other person’s
permission. Violators of the right to property were put to shame by being paraded. Further, in
typical African societies no one owned land. Land belonged to the cldn, and it was for those that

had died, those that were living and those to be born.

Additionally, we may make mention of the fact that even primitive societies had some form of
government. Hence, people had a right to participate in the traditional government. They would
meet to discuss issues that concerned the village as a whole. Arguably, the right to participate in
the affairs of government cannot be exercised without the right to freedom of speech and

expression. There existed in this era the freedom to protest against what the king said or did or

suggested to do.

One form of protest which was resorted to in serious issues was whereby women stripped
themselves naked. The foregoing brief of human rights during the pre colonial period serves as
an illustration to the idea that human rights existed and were enforced even then, though there
were no legal documents and established institutions to govern their protection and promotion.

The situation in the colonial period was slightly different as demonstrated below.

1.5.2 COLONIAL PERIOD

This period was highly characterised by racism, hatred, cruelty and discrimination. These vices

remained major problems perpetrated by settlers and the colonial administration in general. Such




state of affairs led one reverend Mushindo, a victim of the BSA Company, describe the situation

in the following graphic and sad detail:

The people were treated like slaves, and very often they would not be allowed
to enter native (or district) commissioners’ offices with their shoes on. The
African Messengers who were the administration’s employees also treated

their own people with callousness as the white officials.

When tax defaulters were apprehended, they were more often than not,
‘confined in a hut in which a big fire was made, producing a lot of émoke,
while the door was closed. This was one form of punishment for the
defaulters. While on tour, a white official sometimes rode a bicycle while an
African attendant ran after him to carry the bicycle at points where the official
was unable to ride it. Also, he had to carry his master’s provisions for the day.

Any remains of such provisions, were given to the officials dog, and not to the

attendant, however hungry the latter may have been.’

A further vindication of the hypocrisy of racist settlers is discrimination, based on colour. It was
the official policy to segregate. For purposes of illustration, apartheid South Africa represents the
most refined colour bar method devised, where each major town/city has a corresponding
squatter settlement inhabited by non-whites who were meant to provide cheap labour. Changes in
demographics forced the racist regime to cope up with the concept of Bantustans which were the
‘oﬁiciél countries’ of native South Africans. It is important to note that although Bantustans did
not have international acceptance, friends of the racist regime accepted travel documents from

these creations of the apartheid machinery.

® H.S. Meebelo Reaction to Coleniakism: A prelude to the politics of Independence in Northern Zambia.
(Manchester: Manchester United Press, (1971)) p.94
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Quite clearly, one is able to discern a pattern of double standards, as it relates to human rights,
which is the very reason why the human rights struggle has become so fickle. Nelson Mandela
remains a perfect example of a man jailed for life, for a right .cause, but which was only a
preserve of the whites. But that aside, the same whites called him a t¢rrorist, banished him in.
prison for 27 years ancvrlwﬁo;;l treat him with reveling respect. Whether this is pretence or

convenience, is beyond the scope of this discussion. But whatever it is, it represents the highest

form of hypocrisy.

There was an impressive resistance against colonial subjugation. This fact is a clear indication
that human rights are universal and more important is the fact that the intrusiveness of the white
settlers had never been welcome. Rights are inherent, inalienable, indivisible and any person who
feels injured, will to the extent of possibility claim their rights. The independence struggle was
about expressing this feeling in a concrete manner. The maltreatment of blacks was so vicious
that it aroused a clear sense of belonging and unity among the oppressed. The struggle Witnessed
in northern Rhodesia and most Africa in particular, was violent and matched the violence that the

colonialists had unleashed on indigenous people.

To the extent that the resistance could no longer be contained, and took its own course, confirms
the fallacy of associating human rights with the west. The struggle for independence was about
dignity and self-determination. Though called something else, it was a human rights struggle,

with a local dimension, and corresponding with the preamble of the universal declaration of

human rights.

We now need to deal with the misplaced assumption that human rights are a western import. As

the wording goes, the emphasis is on human. For purposes of emphasis and from a conceptual -
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stand point, we quote from an Afronet/Interights publication that looks at the universality of

human rights:

the basic concept of human rights as a claim to which all people are entitled as
of right by virtue of their humanity firmly locates those rights and there
implementation in the social and political realm of human affairs. Whatever
these rights are, _th?ir implementation ‘will necessarily require collective and
sustained effdrts that require the allocation of resources over an extended
period of time. The realization of human rights also presupposes the existence
of an authority that can meditate in casé of conflict and adjudicate the
competing demands of claimants of rights. Therefore the basic concept of
human rights can only be realized through some form of wide scale political

organisation that is capable and willing to undertake these functions.*

In the context of this chapter, it cannot by any measure be canvassed that the colonial regime was
in a position to adjudicate over competing interests. As a matter of fact the crisis brought about

by the passfield memorandum, demonstrates the point very well.

At this point, it is worth to mention that the misplaced argument is that human rights are a
western concept. If that were the case, what then would be the classification of the nationalist
struggle in Zambia and Africa as a Whole? If anything, what the postulation of origin succeeds
to do is to cast doubt and probably pour scorn on the deliberations that led to the morally

powerful Universal Declaration of Human Rights.

As we have seen above, at the time of negotiations for the Declaration, blatant Human rights
violations affected Africans and black people without exception implying that at the time, the

definition of Auman, was restricted to the white race and quite frankly, if that were to be the case,

* A'N.Na’im A.A (ed). Universal Rights, Local Remedies: Implementing Human rights in the Legal Systems of
Africa, INTERIGHTS/AFRONET/GTZ, 1999. P8
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a terrible absurdity would have been created, out of what is sometimes referred to as superiority

complex, with absolutely no value to humanity. A critique on the Bill of Rights shall now be

given

1.6 A CRITIQUE ON THE BILL OF RIGHTS

“—

This section is especiall};mr'éle\‘/ant to the study at hand so as to show the extent to which human

rights are guaranteed and protected under the constitution. The section shall reveal the adequacy

of the bill of rights as a tool for human rights protection in Zambia.

In 1945 the United Nations came into being and put on its agenda the issue of Human Rights.

The UN declared that:

Everyone is entitled to all the rights and freedoms set forth in this declaration,
without distinction of any kind, such as race, colour, sex, language, religion,

political or other opinion, national or social origin, property, birth or other

status.5

This was done to ensure the proclamation of Human Rights by colonial powers in territories they
were colonizing. In discussing the origin of the Bill of Rights in African countries, the universal
declaration of Human Rights is of great importance. This document is of special relevance to any
discussion on Human Rights within the context of any African commonwealth country with a

Bill of Rights.

° The Universal Declaration of Human Rights (1948) Art. 2(4)
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The document had an impact in arousing the human rights consciousness among Africans. The
European Convention on fundamental Rights and Freedoms of 1950 was itself inspired by the
Universal Declaration of Human Rights of 1948. Thus, when Britain was bound to apply rights
embodied in the convention to its colonies. Britain was able to extend certain basic human rights
in lthe Bill of Rights from such instruments. The convention provided that: ‘the high contracting

parties shall secure within their jurisdiction the rights and freedoms defined in s. 1 of this

Convention

14

Thus, as a high contracting party, Britain was bound to secure within its colonies the rights and

freedoms provided as these colonies were under its jurisdiction. Whether Britain had fulfilled its

obligations in that regard, is yet to be seen.

However, it is worth to note that the 1991 Zambian constitution as amended in 1996 has a bill of
rights whose orivgins can be traced to the 1963 ;elf-government constitution. The centrality of the
constitution in Zambia is given, but an examination of the Zambian constitution from cover to
cover reveals many worrying Articles shrouded with serious contradictions. While there is an

entrenched bill of rights, Article 25 specifically provides for wide derogations.

Anyangwe observes that, “constitutions, constitutionalism and democracy prévide the legal and
political setting conducive to a better protection and promotion of Human rights. Only
constitutional and democratic states are likely to offer the best framework for human rights
protection.”” The Zambian constitution guarantees a broad range of rights in part III, yet a close

examination of the constitutions and practice from 1964, represents a “zero option™ scenario as a

® The Edropean Convention of Human Rights, Art. 1

’ Anyangwe, C. Introduction to Human Rights and International Humanitarian Law. (UNZA Press: Lusaka, (2004))
pl97
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result of Zambia’s geo-political situation, occasioned in part by the liberation of Southern Africa.
It may actually be argued that although the spirit of protecting human rights is viable in the

constitutions, there are fundamental gaps which may be attributable to the existing constitutional

design.

The Directive Principles of State policy in Part TX of the 1991 constitution, for instance, reflect
a clear lack of commitment to human resource, as the lofty provisions are neither justifiable nor
useful in deepening a human rights culture. The foundation of the Bill of Rights in the Zambian_

constitutions (past and present), raises problems of legacy, but, that is a reality which must be

factored in understanding Zambia’s human rights record.

There is abundant evidence that torture in Zambia, thrives during detentions and such is
facilitated by Article 26, which stipulates the length of any detention (sic). Again detention cases
such as Chipango, Re Puta, Re Kapwepwe, clearly show how vulnerable human rights are, when

articles 30 and 31, declaring a state of emergency, as and when the president is satisfied that such

a measure is necessary.

On the surface of it, Article 28 gives the impression of adequate prospects of enforcement, yet
Article 28(1) is defective because it refers to clause (5) which is non-existent and it is not
possible to envisage what limitation it was meant to impose. Besides, there is an in-built

limitation which permits abuse to take place provided it is lawful.

Article 29, is clearly in violation of the charter of the United Nations as it expressly
accommodates the act of war, which the United Nations frowns upon. As a general observation,

the constitution is at variance with practice. Clearly, even the leadership looks at the document as

127




a blue print for manipulation as evidenced by the instability in the constitutional order rather than

a source of regulation of society.

Two of the most violent and controversial pieces of legislation are the Public Order Act Cap 113
and Emergency Powers Act, Cap 109. Controversies continue unabated. The Zambian
constitutional order has remained unstable from independence. The country has amended the
constitution more than four (4) times. Currently, The National Constitutional Conference (NCO)
sits on a regular basis in an attempt to adopt a new constitution. It cannot be doubted that such

processes present serious mishaps in the constitutional order of any country, especially Zambia:

with its young democracy: - --

1.7 CONCLUSION

In conclusion, it can be stated that the illiteracy of the vast maj ofity of people in the pre-colbnial
period led to their ignorance of their rights. Consequently, they could not claim their rights. On
the other hand, the colonial period was highly characterised by racism, hatred, cruelty and
discrimination. And so, it was extremely difficult for Africans to enjoy their rights under such
harsh circumstances. Human rights were widely abused by colonial masters who could not
appreciate the idea of human worth and dignity. Lastly, the foregoing chapter has demonstrated
that the Bills of Rights formulated over the years have fallen far short from being adequate

guarantees of Human Rights. The current Bill of Rights leaves much to be desired.
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CHAPTER TWO

PROTECTION AND PROMOTION OF HUMAN RIGHTS BEFORE AND AFTER THE
ESTABLISHMENT OF THE HUMAN RIGHTS COMMISSION

2.1 INTRODUCTION

In this chapter I critically analyze the promotion and protection of human rights before and after
the establishment of the Human Rights Commission. I examine the question whether the one
party state is compatible with the effective protection of human rights. I reach a conclusion,
similar to that reached by Professor Chanda,® that human rights are more vulnerable in a one

party state than in a multiparty state. This is so for many reasons which include the following;

First, there are few effegf‘iye‘ghecks on the executive because of its overwhelming power over
the other organs. Second, since all the members of parliament belong to one party, they can, with
case, pass any legislation they want including amending the Bill of Rights in any way they see
fit. One Party States are invariably characterised by the total su‘t;ordi‘rrlvétion of the Iegislatufe to

the executive, which in turn is dominated by an all-powerful president who has autocratic

powers.

Third, the absence of strong independent organisations, such as opposition parties and interest
groups, means that the government’s infringements of human rights will go unchallenged.
Fourth, one party regimes are characterised by the ‘absence of an independent press which could
expose and criticize violations of human rights to the public.‘ This is because most, if not all, of

the print and electronic media are under government control or influence.

® A.W Chanda. Zambia: A Case study of Human rights in Commonwealth Africa. 1992 PHD Thesis. P.400-401
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Fifth, one party state is essentially undemocratic and is maintained through repression. There is
an absence of critical public opinion, which in western societies plays an important role in
checking abuse of power by the government. Lastly, the judiciary which is considered a sentinel
of justice and liberty in democratic societies, fails to protect human rights in a one party state
because of intimidation as well as the fact that it has no natural allies (i.e. A free press, critical

public opinion, opposition parties etc.) that could support it in the event of a showdown with the

executive.

This chapter shall confine its discussion on the impact of the one party state on political rights.
Thereafter, the essay shall consider the establishment of the Human Rights Commission and
protection of human rights after its establishment. Finally, the essay shall consider the protection .

of human rights in the multiparty democracy.

2.2 HUMAN RIGHTS BEFORE THE ESTABLISHMENT OF THE HUMAN RIGHTS

COMMISSION

History shows that human rights were much more widely abused before the establishment of the
Human rights commission than after its establishment. This was so, especially during the one
party rule were detention cases were rampant. Indeed, emergency powers in the one party state

led to serious violations of human rights. A declaration of public emergency under Article 30° or

a declaration relating to threatened emergency under Article 31'° could activate either of the two

? The Constitution of Zambia, Cap 1 of the Laws of Zambia
** The Constitution of Zambia, Cap 1 of the Laws of Zambia
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statutes; The Emergency Powers Act'! or Public Security Regulations Iz(now called The

Preservation of Public Security Act)®?

The former comes into operation when a full state of emergency is declared'* while the latter is
invoked when a semi-emergency is declared.'® Both statutes empower the president to make
regulations for the preservation of public security. Undoubtedly, the purpose of the regulations
made pursuant to the emergency statutes is the preservation of public security. What amounts to
‘public_ security’ is not clear and it seems the meaning of public security was misinterpreted
during the one party rule and this led to serious violations of human rights. This misinterpretation

shall be briefly demonstrated below to show how human rights were violated.

2.2.1THE MEANING OF PUBLIC»SECURITY

Unfortunately, the two Statutes do not give a precise definition of the expression “public
security.” They ‘merely give a description of activities which are embraced therein. S.2 of the

Preservation of Public Security Act provides that the expression "public security” includes:

the securing of the safety of persons and property, the maintenance of supplies
and services essential to the life of the community, the prevention and suppression
of violence, intimidation, disorder andcrime, the prevention and suppression of
mutiny, rebellion and concerted defiance of, and disobedience to, the law and

lawful authority, and the maintenance of the administration of justice.

" Cap 108 of the Laws of Zambia
2 Cap. 106 of the Laws of Zambia
" Cap 112 of the Laws of Zambia
"8.3(1) of Cap 108
8.3(1) of Cap 106
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Silungwe C.J,(as he then was), in dismissing the petition held, inter alia, that the definition
contained in S.2 is not “exhaustive” but merely “illustrative.” This is because the phrase “public

security” is immediately followed by the word “includes.”

According to professor Chanda,'® a more enlightened definition of “public security” was given

by judge Cullinan in Kaira v. The Attorney General.!® In this case, the applicant was detained for
having allegedly externalized K500, 000 and for an alleged attempted externalization of a further
K150, 000. President Kaunda subsequently told the press in an interview that he had ordered the

detention of the applicant because he had unlawfully paid K200, 000 by ROP (1970) Ltd, a state

owned company.

The applicant contended, infer alia, that his detention was invalid as the grounds for his
detention were not relevant to the preservation of public security. Judge Cullinan observed that
the meaning of ‘public security’ under S.2 of the Preservation of Public Security Act involved
the suppression of particular acts which could well amount to crimes but he was of the view that |
the only reasonable co:v;;h;c‘;i‘on he could place on the definition is that “crime” relates to all
crimes envisaged by S.2 of the Preservation of Public Securi£y Act. He observed that a person
cannot be detained simply because he has committed a criminal ‘offence. He then observed that

the Preservation of Public Security Act was a product of pre-independence legislation and was

enacted primarily to prevent civil unrest.

Judge Cullinan well-reasoned judgment was cited with approval by Moodley J in Chiluba v.

Attorney General® and a similar approach was taken by judge Musumali in Abduolaye Ndiaye

'® A.W Chanda. Zambia: A Case study of Human rights in Commonwealth Africa. 1992 PHD Thesis. P.257
19
[1980] ZR 65 . - .

*" [1981]HN /713(unreported) _
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v. Attorney General.®! It was against this background that the Supreme Court decided the Rao

case.

Thus, the above cases show how human rights can be violated in an emergency or semi-
emergency situation. Without proper safeguards; ‘without proper interpretation/construction of
statutory provisions, human rights can seriously be violated. At this point, it is now essential to

show that certain political rights cannot coexist with a de Jure One Party Democracy.

2.2.2 HUMAN RIGHTS UNDER THE ONE PARTY SYSTEM OF GOVERNMENT

The method adopted in establishing the one party state was a violation of human rights in itself.
President Kaunda, using his discretionary powers appointed a commission of inquiry. The
commission was chaired by Mainza Chona; hence it was called the Chona Commission. Tt was
mandated not to collect views on whether or not people wanted a One Party State but on what
course the One Party System of gé\}ern‘ment was to take.”? This in itself suppressed people’s

freedom of opinion and right of participation in the political process.

President Kaunda decided on behalf of all the people of Za;l;'bia that they wanted a One Party
State instead of leaying it to them to d¢cide. The introduction of a 6ﬁe party state was merely
imposed on the people, thus undermining their opinions and suppressing their right to participate
in government affairs. The very idea of a- One Party Participatory democracy impacted
negatively on the fundamental rights and freedoms notwithstanding the fact that they were

entrenched in the One Party Constitution.

*' [1987]HN /168(unreported)
* ibid
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Indeed, the guaranteed rights and freedoms under the Bill of Rights are not capable of existing
within a One Party State. It is obvious that the adoption of a One Party State would impinge on
the enjoyment of certain rights and freedoms. Professor Nwabueze? stated that,v ‘a bill of rights

cannot co-exist with a de jure One Party State without serious modifications and qualifications.

It is true that though the bill of rights was retained by the One Party State,_ it was widely and
injuriously modified. The One party system negatively affected almost all the gharanteed rights
directly or indirectly. The rights which were affected directly and severely Were freedom of
expression, freedom of assembly and association and freedom against discrimination on political

ground.” The Impact of the one party state on the protection of these rights shall now be

demonstrated.

'2.2.2.1 Freedom of Assembly and Association

The imposition of a one party rule inevitably leads to a severe limitation of the right to assemble
freely and associate with other persons and in particular to form political associations. Only the
ruling party is allowed to exist by law. Indeed, the one party constitution made it unlawful for ,
anyone: “to form or attempt to form any political party or organization other than the party, or
to belong to, ass;emble br associate with, or express opinion.or do any other thz;ng in sympathy

with, such political party or organization.”*

The desire to centralize all the power and to eliminate all centers of alternative power in a one

party state is manifested in attempts to bring all organizations under the control of the party.

** B.O Nwabueze. Presidentialism in Commonwealth Africa. (West African Publishing Co., (1974)) p.239.
4

* L.S. Zimba. The Constitutional Protection of Fundamental Rights and Freedoms in Zambia- A Historical

Comparative Study. 1979. PhD Thesis p. 218
* One Party Constitution. Art. 4(2)
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Therefore, every effort is made to incorporate all associations into the party and those that refuse

to cede their independence to the party are subjected to harassment and even proscription.®®

It is apparent that the right to associate and to assemble for political purposes could only be
exercised within the context of the party. Although membership of the party was voluntary, only
about 5% of the Zambian people belonged to it despite numerous vigorous membership
recruitment campaigns.”’ This suggests that the majority of the people did not subscribe to its

aims and objectives notwithstanding the enormous prerequisites appended to party

membership.?®

2.2.2.2Discrimination on the ground of political opinion

The one party state inevitably involves discrimination against people who do not belong to the
one and only party. In fact, all non-party members are completely excluded from participating in
the political process. Thus, only UNIP members coﬁld contest presidential and parliamentary
elections™ as well as district council elections. All the important policy making organs in the
coﬁntry, such as the party congress (supreme policy-making organ of the party which met every

5 years) and the national council excluded non-members of UNIP. As professor Zimba aptly puts -

it: T

“...the entire governmental activities under the one party state revolve around the
president. He is the real and ultimate authority upon which the entire executive,

legislature and adjudicative functions of the state rests...in a one party state of

** B.0O Nwabueze. Presidentialism in Commonwealth Africa. (West African Publishing Co.,(1974)). P.249

*” Times of Zambia,Dec 3, 1977 p! )

** The rights of a party member were laid down in Article 15 of the UNIP constitution. These included the right to
elect or to be elected or appointed to the leadership in the organs of the party, government or state and the right to
request the party at all levels up to and including the general conference to consider any questions or petitions.

* One Party Constitution, Art.38(2)(b) & 67(c)
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the Zambia model, it can fairly be said that the president is in himself the

government and the entirety of the state; authority is consummated in him...”’

2.2.2.3 Freedom of expression

Freedom of expression is, undoubtedly, essential for the operation of any free democratic
society. Professor Fredrick®! has said that freedom of expression is, ‘primarily concerned with a
citizen’s right to political self-expression, effective participation in political life and hence
constitutive of democracy itself...” It means that people in a country are free to discuss issues of
concern to them without fear of reprisals from the government. Democracy requires that all
conflicting viewpoints should compete in the market place of ideas so that the best ideas will

emerge. Accountability of the rulers to the ruled is accomplished were the ruled are free to

criticize the rulers for their shortcomings.

It is worth to bear in mind the definition of democracy as defined by Abraham Lincoln which is
the government of the people, by the people and for the people. Now, for this assertion to come
true, people’s views and opinions should be respected. For the government to be said to be for
the people and of the people, people’s rights and freedoms should be fully and freely exercised.
Thus, people should discuss political and social issues freely and they should provide critical

opinions without fear of being victimized.

For all these issues to be attained, freedom of expression should be highly respected. However,
In a one party state, freedom of expression is inevitably curtailed. It was not fully realized in a

one Party State for obvious reasons. People could not openly criticize the party and its

30 Zimba, L. Role of the Party in Government under the One Party Constitution of Zambia: Impact of the

Harry Nkumbula & Simon Kapwepwe cases. (Lesotho: Lesotho Publishing Co. (1989)) L.J.23. 9-29
" Fredrick, C. Constitutional government and democracy: Theory and Practice in Europe and America.
(Boston: Little, Brown and company, (1946) p.46
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government. Though Dr. Kaunda called this period as one 'p“arty participatory democracy, the

very idea of a democratic society was non-existent. In a democratic Society, people should be

free to express their views.

The expression extended even to parliament. In an ideal democracy parliament plays an
important role in protecting human rights by c(hecking the abuse of power by the executive.?
However, that was not the case with the parliament that existed during the period under review.
During this period, members of parliament were ideally elected at the mercy of the president.
With this kind of situation obtaining, it was not.possible for parliament to criticize abuse of

power by insubordination.

Indeed, human rights were widely abused in the one party participatory democracy. At this point,
cases shall now be cited to illustrate the human rights situation within the multiparty system
before the establishment of the Human Rights Commission to show whether there has been any

change in the way human rights are protected.

2.2.3 PROTECTION OF HUMAN RIGHTS IN THE MULTI PARTY DEMOCRACY

Undoubtedly, human rights have always been subject to abuse in all ages and in all societies.
However, human rights under multiparty. democracy, especially political rights, have not been as
vulnerable as they were in the one party system of government under the Kaunda regime. Most
of the civil and political ﬁéht;can now be enjoyed to a greater degree due to amendments made
to the Republican Constitution allowing for reintroduction of multipartism in 1991. The

following cases illustrate to some extent, protection of fundamental rights and freedom in

multiparty democracy.

* A.W Chanda. Zambia: A Case study of Human rights in Commonwealth Africa. 1992 PHD Thesis. P.410
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